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United States Court of Appeals for the 
District of Columbia 

j 
j 

fol* 


VS. I 

John R. Sears, Defendant. i 

United States of America, | 

District of Columbia, ss: \ 

BE IT REMEMBERED, That in the District COnrt of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed, and proceedings had, in the above-entitled 

cause, to wit:— i 

i 

1 FHed May 18, 1934 | 

In the Supreme Court of the District of Columbia 
Holding an Equity Court : 

Equity No. 57,191 
Teresa H. Sears, Plaintiff, i 

vs. 

j 

John R. Sears, Defendant. 

Bill of Complaint for Limited Divorce, etc. 

To the Supreme Court of the District of Colmnbia, hold¬ 
ing an Equity Court: I 

Your petitioner respectfully represents unto this Honor¬ 
able Court as follows: 

1. That she is an adult citizen of the United States and a 
resident of the District of Columbia and has been for more 
than five years immediately last past, and brin^ this suit 


a District Court of the United States 

the District of Columbia. 

No. 57191 In Equity 

Teresa H. Sears, Plaintiff, 
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in her own right as the wife of the defendant, John E. 
Sears, as will more fully hereinafter appear. 

2. That the defendant, John R. Sears, likewise is an adult 
citizen of the United States and was a resident of the Dis¬ 
trict of Columbia for more than five years immediately last 
past, although the defendant is now a resident of Albu¬ 
querque, N. M., and is sued herein in his own right as the 
husband of the plaintilT. 

3. That heretofore, on to-wit, the 12th day of November, 

1927, the plaintiff and the defendant were lawfully united in 
marriage in the City of Washington, District of Columbia, 
by Reverend Benjamin H. Melton, one duly authorized to 
perform lawful marriage ceremonies. 

4. That from the date of said marriage, with the ex¬ 
ceptions hereinafter mentioned, the plaintiff and the defen¬ 
dant lived together in the City of Washington, District of 
Columbia as man and wife and during which time the plain¬ 
tiff says that she discharged her duties as the wife of the 
defendant faithfully, honestly, truly and conscientiously, 
and in such a manner designed to bring happiness into their 
home and she at all times treated the defendant affection¬ 
ately and kindly and at all times and places conducted her¬ 
self as a true, good and devoted wife. 

2 5. That during the month of September, 1930, with¬ 

out any previous notice, excuse or justification what¬ 
soever, the defendant suddenly left the District of Columbia I 
and remained away for a period of about six months; that 
for sometime after he left, the plaintiff did not know where 
he had gone but later the defendant communicated with the 
plaintiff from Denver, Colorado; that thereafter on to-wit, 
March 10,1934, when the plaintiff returned in the afternoon 
to the apartment where she and the defendant were resid¬ 
ing, at 208 Mass. Ave., N. E., Washington, D. C., she ob¬ 
served that the defendant had removed his clothing, wear¬ 
ing apparel and personal effects from their apartment 
without any previous notice, warning, or advice of any kind 
whatever to the plaintiff that the defendant intended or 
was about to desert and abandon the plaintiff as will more 
fully hereinafter appear; that thereupon the plaintiff went 
to the defendant's place of business at 414 H Street, N. E., 
and the defendant locked himself in his office and declined 
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to see the plaintiff or offer any explanation of his actions, 
or express to the plaintiff his intentions. 

6. That the defendant on to-wit, March 14, 1934,1 without 
just cause, excuse or provocation of any character ‘ whatso¬ 
ever, left the District of Columbia to a destination then un¬ 
known to the plaintiff; that at the time the defendant aban¬ 
doned and deserted the plaintiff, he had made no provision 
for her support or maintenance, and had not previously ad¬ 
vised the plaintiff of his intentions of leaving her abjandoned 
with the expenses of an apartment and other necessary costs 
of living. 

7. That the defendant sent the plaintiff a check fpr $25.00 

on March 13, 1934, and $75.00 during the latter part of 
March, 1934; that during the early part of April the plain¬ 
tiff learned that the defendant had put in his appearance 
in Albuquerque, N. M., and he advised the plaintiff that 
his state of health was bad and that he desired the plain¬ 
tiff to resign her position as a Clerk with the McLachlen 
Banking Corporation and to come to the hospital in New 
Mexico where he was then residing, and for this purpose he 
sent the plaintiff $200.00. | 

8. That since shortly after the marriage of the 
3 plaintiff and the defendant, the defendant abused the 
plaintiff, choked plaintiff and was accustjomed to 
swear at her and to c^U her names too vile and obscene to 
enumerate herein and was accustomed to be secretive about 
his business and would not disclose to the plaintiff any¬ 
thing concerning his business affairs and would not in any 
way confide with the plaintiff, which cruel conduct caused 
the plaintiff great mental suffering, pain and anguish and 
which lead to disputes, differences of opinion and at times 
for days and weeks, the defendant would not speak to the 
plaintiff or treat her in any manner as a good and dutiful 
wife should be treated; that in order to harass the plaintiff 
by his persistent course of ill treatment, the defendant ac¬ 
cused the plaintiff’s son by former marriage, of stealing 
the defendant’s shirts and threatened to have plaintiff’s son 
arrested, much to the embarrassment and mental discom¬ 
fort of the plaintiff. i 

9. That notwithstanding the fact that the plaintiff has 
always treated the defendant kindly and has alwhys in ad¬ 
dition to her work, maintained a home for the defendant by 
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cooking his meals, cleaning the apartment and attending to 
the domestic personal affairs of the defendant and by nurs¬ 
ing the defendant at various intervals during their married 
life, and when the defendant was indisposed and suffering 
from physical impairment, and at times when the defendant 
was in the hospital in Washington, the defendant would not 
permit the plaintiff to look after or supervise his business 
affairs, and the defendant even unjustly abused the plain¬ 
tiff for calling on the defendant to visit him when he was 
in the hospital and would not let the plaintiff take his night 
clothes and other necessary clothing to the defendant when 
he was so confined. 

10. That the defendant has been ill with kidney trouble 
at various times during their married life and the plaintiff 
has ministered to him tenderly and affectionately and has 
endeavored to see that his every need and requirement was 
fulfilled and has often urged the defendant who is amply 
financially able, to take treatments at sanitariums and par¬ 
ticularly at Asheville, N. C. 

11. That the defendant is the sole owner of the Pioneer 
Novelty Company located at 414 H Street, N. E., and from 
the conduct of which said business, the plaintiff is advised 
that the defendant has an income of approximately $35,000.- 

00 a year; that the defendant is the owner of the 
4 building and premises in which said novelty business 

is conducted, which said premises has a value of ap¬ 
proximately $15,000.00; that according to plaintiff ^s in¬ 
formation, the defendant has money, stocks and bonds in the 
Hamilton National Bank at 8th and H Streets, N. W., and 
the G. M. P. Murphy Co., dealers in stocks and bonds, in 
an amount aggregating more than $30,000.00; that at one 
time the defendant employed twenty-eight (28) people in 
the conduct of his novelty business and since the defendant's 
sudden and unprovoked departure, the plaintiff is advised 
that the business of the Pioneer Novelty Co., has greatly in¬ 
creased and that the slot machines and base ball games and 
other mechanical devices sold by the Pioneer Novelty Co., 
has greatly increased but that plaintiff is not permitted by 
those the defendant left in charge of said business to as¬ 
certain any exact knowledge either of expenses, income or 
operations of said company, or to become acquainted in any 
manner with the conduct of the same. 
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12. That at no time during the married life of the parties 
hereto, has the defendant ever shown any disposition to 
permit the plaintiff to assist him in the conduct and opera¬ 
tion of his business but has placed his confidence and trust 
in others whose regard for the defendant has bedn purely 
commercial and not the regard that the plaintiff as the de¬ 
fendant’s wife had and should have for him and his affairs 
or he for her. 

13. That recently the plaintiff believes from the character 

and tenor of the defendant’s registered communications to 
her that the defendant is advised by counsel and has in¬ 
vited in very endearing terms so contrary to the defendant’s 
previous treatment of the plaintiff, to come to New Mexico, 
although the defendant’s interests are here and the defen¬ 
dant has not provided a home for her there and the plain¬ 
tiff is legally advised and therefore says that there is no 
duty upon her to resign her position and take a Chance of 
being stranded in New Mexico without funds, a husband or 
any means of support; plaintiff further says that the defen¬ 
dant’s overtures to her are insincere and intended as an ef¬ 
fort merely to prevent her from securing the maintenance 
or alimony from the defendant by reason of his; mistreat¬ 
ment of her and his secret, wrongful and wilful abandon¬ 
ment as aforesaid. | 

14. That on to-wit, March 26,1934, the plaiintij ? was 
5 compelled to close the apartment in which the plain¬ 
tiff and defendant were living and to take up a tem¬ 
porary residence with her mother; that the defendant has 
made no adequate provision for the plaintiff’s support and 
maintenance and that his overtures to her are a subterfuge 
in order to secure the plaintiff’s withdrawal of her insis¬ 
tence upon the defendant’s strict compliance with his legal 
obligation to support and maintain her. I 

15. That the plaintiff further avers and says that by rea¬ 
son of the defendant’s absence and his failure to adequately 
support her, and to his inability to be present tp conduct 
his business affairs in the District of Columbia yhich are 
now and have been profitable, that someone should be ap¬ 
pointed as sequestrator of the defendant’s property and 
business or that a receiver or receivers be appointed to take 
charge of the defendant’s business in order that his busi¬ 
ness might not be impaired and in order that the 'plaintiff’s 

I 

i 

I 

i 

I 
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marital right might be protected; that unless the taxes are 
paid on the real estate owned by the defendant that plain¬ 
tiff’s incohate dower rights are placed in jeopardy and the 
plaintiff’s right to support and maintenance impaired. 

16. That the plaintiff believes she is entitled to have a 
temporary restraining order and a permanent injunction 
preventing any disposition, direct or indirect, on the 
part of the defendant of his business, property and 
assets in the District of Columbia; that she is entitled to a 
reasonable allowance for her maintenance, and support and 
for alimony, pendente lite, and permanently, for her rea¬ 
sonable costs of Court and suitable allowance for attorney’s 
fees with which to enable her to prosecute this action and 
which she is unable to bear by reason of her meagre salary 
and assets. 

WHEEEFOEE THE PEEMISES CONSIDEEED, your 
petitioner prays as follows: 

1. That process issue out of this Honorable Court directed 
to the defendant requiring him to answer the exigencies of 
this Bill of Complaint and that said process may be served 
in the manner prescribed by the Code of Laws in force in 
the District of Columbia, either personally or by publica¬ 
tion. 

2. That an order be passed herein allo'wing your 
6 petitioner suitable maintenance or alimony, pendente 
lite, and counsel fees with which to enable her to 
prosecute her cause of action and upon a final hearing of 
this cause a permanent order for maintenance and alimony. 

3. That the defendant be enjoined, pendente lite, and per¬ 
manently from directly or indirectly, disposing of his busi¬ 
ness, real estate or other personal property in the District 
of Columbia in his effort to defeat his marital obligation. 

4. That a sequestrator or receiver or receivers be ap¬ 
pointed to take charge of the defendant’s business affairs 
and property in order that any order of Court herein passed 
may be promptly and adequately complied with. 

5. That upon a final hearing of this cause, the plaintiff 
be awarded a limited divorce and maintenance from the 
defendant. 
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6. And for such other and further relief as the nature 
of the case may require and to the Court may seem just 
and proper. 

TERESA H. SEARS ! 
Plaintiff \ 

CHARLES E. PAINE 

HARLAN WOOD | 

Attorneys for Plaintiff, I 

District of Columbia, ss : i 

Personally appeared before me, a notary public, in and 
for the District of Columbia, Teresa H. Sears, who being 
by me first duly sworn, deposes and says that she has read 
the Bill of Complaint by her subscribed; that the matters 
and things therein set forth as of her personal knowledge, 
are true and those things averred upon information and 
belief, she verily believes to be true. i 

TERESA H. SEARS ’ 


Subscribed and sworn before me this 18th day of May 
1934. 


EVELYN E. McIntyre 
(N otarial Seal) Notary Public, D. C .; 


7 Answer to Bill of Complaint for Limited Divorce 

and Cross Bill to Annul Marriage or for Limited 
Divorce. ! 

Filed March 14, 1935 I 


« * # * * * • * • 


To the Honorable Justice holding said Court: i 

The answer of the defendant, John R. Sears, to the Bill of 
Complaint, respectfully shows: i 

1. He admits the allegations of paragraph one of said bill 

except the allegation that the plaintiff is his lawful wife, 
which allegation is denied for reasons hereinafter more 
particularly set forth. i 

2. He admits that he is a citizen of the United States but 

denies the other allegations of said paragraph, as will more 
fully hereinafter appear. | 
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3. He admits that on November 12,1927, he and the plain¬ 
tiff participated in a form of marriage ceremony at Wash¬ 
ington, D. C. 

4. Answering this paragraph he says that following said 
alleged marriage ceremony the parties hereto lived and co¬ 
habited together under color and by virtue of said cere¬ 
mony for some time but he denies the other allegations in 
said paragraph, and says that plaintiff did not conduct her¬ 
self as a good and affectionate wife but constantly nagged 
defendant and was quarrelsome about trifles and made his 
domestic life unbearable and seriously impaired his health, 
as hereinafter will appear. 

5. He denies the allegations contained in this 
8 paragraph but says that the true facts are that he 
left Washington on September 18, 1930, to go to 
Kansas City to seek a business or employment. He vrent 
out of business in Washington in January 1930, and was idle 
until he left there in September 1930. He advised her he 
had to get in some business or get work, and was going to 
Kansas City as prospects were good there in the vending 
machine business. When he arrived in Kansas City, he 
wired her from the Western Union Office to the effect he 
was going to Denver, Colorado. This was after he found 
conditions were not so good in Kansas City and business 
very good in Denver. When he arrived in Denver, he wrote 
her and sent her money for support. He continued to send 
her money during the entire time he was away from Wash¬ 
ington. Soon as he left Washington, she immediately gave 
up the apartment and moved back to her mothers. Taking 
this into consideration, and too, she was employed and mak¬ 
ing $125.00 per month and he was not working or making 
anything at all and only had a small amount of cash, he 
sent her $50 per month for and during the entire time he 
was away from Washington, which was from September 
18,1930 to March 28, 1931. He returned to Washington on 
or about March 28, 1931, and lived with her at her mother’s 
home, taking care of her and paying room and board. Dur¬ 
ing the time he was away, he was in business in Denver, 
but only made meagre living expenses and was forced to^go 
out of business. 

Plaintiff knew he was leaving Washington and the day he 
left he told her at the breakfast table he was leaving that 
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day. She knew he did not have employment or any busi¬ 
ness, and had to find something to do. It was not a matter 
of choice for him to leave Washington, looking for work or 
a business, but absolutely necessary for their existence. Any 
money she ever made was never used to pay rent or buy 
food for them but used by her for pleasures and spent as 
she saw fit. i 


Further answering said paragraph, he says that 
9 on March 11th, 1934, he was obliged to; vacate the 
apartment in Washington, D. C. where they were 
living by reason of the fact that he was then ahd had been 
for a long time suffering from a serious illness krown as 
tuberculosis of the kidney, which fact the plaint ff well 
knew and because of his serious illness, he was! ad\ Ised by 
his physicians to seek a different climate in order to f reserve 
his life and was ordered to go west for more suitable climatic 
conditions and medical treatment and although plaintiff 
knew his physical condition and that it was necessary that 
he leave Washington on that account and although she fur¬ 
ther understood that he would provide for her during his 
absence so far as was necessary and withini his means 
and would make a home for her in the west if be found he 


had to remain there, she deliberately attempted to prevent 
him from following his doctors’ orders by removing articles 
of clothing belonging to him from their apartment and 
causing her own son by a previous marriage to take pos¬ 
session of said wearing apparel without his knowledge or 
consent; and when this defendant was making his prepara¬ 
tions to leave, he found his clothing missing, knd thought 
his apartment had been burglarized and reported the matter 
to the police, who, upon investigation, found that said cloth¬ 
ing was in the possession of plaintiff’s son with her per¬ 


mission. 


Whereupon the plaintiff became incensed and went to this 
defendant’s place of business and wilfully and without just 
cause made a physical assault upon him, breaking the glass 
door in his office, attempting to strike him -^th an iron 
stand and striking him in the face with such; force as to 
break both lens in his eye-glasses so that it became neces¬ 
sary to obtain police protection. Defendant denies that he 
intended or was about to desert or abandon the plaintiff, 
but on the contrary says that when he left Washing- 


i 

I 

I 
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10 ton, on March 15th, 1934, he wrote her a letter send¬ 
ing her a check for $25.00 and explaining in the letter 

he was going to Albuquerque, N. M. The apartment rent 
was paid up to April 1st by him but she moved out before 
the rent was up or the next months rent due, although he 
sent her a check for $75.00 to pay rent and general expenses 
on March 26th from Albuquerque. It requires but three 
days for mail to reach Washington, so she was in receipt 
of the check on or by March 29th. Money was sent to her 
on latter date for living expenses, etc., also a check for 
$200.00 to make the trip to Albuquerque, after his many 
pleas for her to come and help him in his illness. He was 
verv ill and confined to bed and needed her care and com- 
fort, if such was the care of a wife, but she would not listen 
to his pleas and refused to help him or come to him and on 
April 2nd, 1934, she filed a suit in this Court for mainte¬ 
nance and had a copy of the summons served upon him as 
he was being wheeled out of the operating room in the 
hospital at Albuquerque, New Mexico. 

6. He denies the allegations of paragraph six, and refers 
to the facts set forth in the preceding paragraph hereof. 

7. Answering this paragraph, defendant admits that he 
sent to plaintiff money sufficient for her maintenance and 
also requested her to come west so that he might live there 
until his state of health permitted a return east and al¬ 
though plaintiff kept the funds, she refused to join him, al¬ 
though his request was made in good faith in an effort to 
re-establish, if possible, domestic tranquillity in his home 
and to return to normal health on his part. 

9. He denies emphatcially all of the allegations of this 
paragraph as alleged except he admits that he did not dis¬ 
cuss in detail his business affairs with the plaintiff as he 
considered'this unnecessary and preferred to deal with his 
business matters outside of his home but the plaintiff was 
constantly seeking to obtain information as to his business 
conditions with a view to grasping what money she could 
from this defendant for her own purposes and to use 

11 for the support of her two grown children by a 
previous marriage. On one occasion when he was 

receiving hospital treatment in Washington and consented 
that plaintiff should have joint control on the bank account 
while he was in the hospital, she expended $1100 of his busi- 
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ness assets by inducing him to permit her to invest $1000 of 
the business assets in a first deed of trust promissory note, 
which she represented could be obtained froni the bank 
where she was employed and was a good investment for the 
business and after purchasing said note she refused to turn 
it back to the business and finally told this defendant that 
the $1000 was hers and she would keep it herself. During 
all of this period, defendant was in serious ill health as a 
result of his said tuberculosis disease and was; frequently 
in the hospitals in the District of Columbia and other places, 
his domestic difficulties and worry adding to his discomfort 
and illness and retarding his recovery. 

9. He denies the allegations of paragraph nin6, but on the 
contrary says that her constant nagging and!his mental 
worry therefrom aggravated his illness and when he re¬ 
turned home on January 1st, 1934, from the hospital and 
was confined to bed for several weeks, she seldom stayed in 
with him in the evenings, to help him with his medicine or 
give him water etc., but would go out on her general routine 
of pleasure and forgetting him entirely. Many a time she 
would not come home from work to fix him anything to eat 
and he was forced to get food any place he could, to get 
up and go out to get food when he was supposed to be in 
bed under doctors orders. When she would prepare food, 
she would prepare such things that he could not eat and 
contrary to his diet. When he was still confined to bed, she 
would still insist on quarreling and this witH no proper 
food, made his condition grow worse until he was forced 
to return to the hospital. It was impossible to have any 
mental rest during the time he was confined tp the bed in 

his home, and for this reason more than any other, 
12 his doctor advised him to go away for| a complete 

rest, stating mental unrest was the worst thing in the 
world for his condition. It was under his orders that he 
went to Albuquerque to seek his health. On l^his last trip 
to the hospital, she would not offer to bring or help him 
with any of his clothing or his Ultra Violet Machine, and 
he was forced to have one of his employees bring these to 
the hospital. 

10. He admits that he has been ill at numerous times by 

reason of his affliction but denies the other allegations of 
said paragraph. j 
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11 & 12, Answering paragraphs eleven and twelve, this 
defendant denies that he is the sole owner of the Pioneer 
Novelty Company and denies that he has an income of ap¬ 
proximately $35,000 a year and denies that he owns the 
building in which said business is conducted and denies that 
he has money, stock and bonds aggregating $30,000 or that 
he had such assets at the time of the filing of this bill. On 
the contrary he says that he did owm the Pioneer Novelty 
Company and employed a number of persons to assist him 
in the operation of the said business but on account of his 
ill health was unable to continue in said business and in the 
latter part of June, 1934, a corporation known as the 
Pioneer Novelty Corporation was organized by him and he 
sold to said corporation the assets of said business con¬ 
sisting of the good will and book assets, which book assets 
were of an aggregate value of between $2,000 and $3,000 
and he received for the sale of all of said assets all of the 
captial stock that was issued in said corporation but prior 
to September, 1934, he sold and disposed of all of said 
capital stock and since that time has not owned any of the 
captial stock in said corporation but the same is owned by 
other persons, including a number of the officers and em¬ 
ployees of the corporation who have purchased stock in said 
corporation in the interest of said business in order to keep 
the organization in active operation because of the 
13 fact that this defendant, by reason of his serious ill 
health and inability to be present in Washington and 
attend to his duties in the conduct of the business, was not 
able to carry on the business any longer for himself and 
during the latter part of his ownership the business was 
running behind and not earning any money. He admits 
that he was the owner of the real estate but says that at the 
time he severed his ownership of said business, he sold his 
interest in said real estate and that neither he nor the cor¬ 
poration own said real estate but said real estate when sold 
by him was subject to the plaintiff's right of dower, if any, 
in said property. He admits that he closed out his account 
with stock brokers in the early part of 1934 and admits that 
he made about $4500 in the early part of 1934, in stock 
transactions, but he also sustained losses in said stock trans¬ 
actions and has been obliged to use the money which he had 
accumulated in said stock account and from the sale of his 
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interest in the business and real estate to help defray the 
heavy expenses for hospitals, physicians and travelling in 
connection with his illness so that he is now possessed of 
only a few thousand dollars in assets which will be needed 
to pay his increasing hospital and medical bills and provide 
for him in his present state of health. He further' says that 
he holds the olB&ce of Secretary-Treasurer in said Pioneer 
Corporation and was on a salary of $75 per week while he 
was actively engaged in his work but during his illness 
and absence from the business, was earning therefrom $50 
per month, which was paid him for his services in an ad¬ 
visory capacity but at the present time he is beihg paid no 
salary as he can not now act even in an advisory capacity 
to the company for the reason that he is now confined to the 
John Hopkins Hospital at Baltimore, Maryland, where, on 
February 25th, 1935, he was operated on for the Removal of 
his right kidney, which had become so seriously involved 
with tuberculosis that an immediate operation was 
14 necessary and he will be obliged to remain in the 
hospital where he now is recuperating froiln said op¬ 
eration, for a period of at least six weeks, after;which his 
physicians have advised that it will be necessary for him 
to go to a warmer climate in an effort to restore his health 
and if possible, prolong his life. These extraordinary medi¬ 
cal expenses have drained him financially so ^hat he is 
unable, out of his resources, to make any payment for the 
support of the plaintiff herein, who is in good health and 
is now and has been for many years actively employed on 
a salary and bonus of at least $116 per month, by the Mc- 
Lachlen Banking Corporation of Washington, D, C., in ad¬ 
dition to other assets which she possesses. He is heavily in¬ 
debted for his personal expenses in connection with his ill¬ 
ness and unless he can pay these expenses will ifot be able 
to obtain the necessary medical care to save his life. 

13. & 14. He denies the allegations of paragraphs thir¬ 
teen and fourteen, but says that the true facts with respect 
to the allegations of said paragraphs are set forth in detail 
in previous parts of this answer. 

15. & 16. He denies the allegations of paragraphs fifteen 
and sixteen insofar as they contain allegations of alleged 
facts and so far as they contain legal conclusions, he is ad¬ 
vised it is unnecessary to answer the same but he' is advised 
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and therefore avers that the appointment of a receiver for 
him or his estate or the allowance to the plaintiff of alimony, 
costs or counsel fees is unwarranted by reason of the facts 
and circumstances hereinabove set forth. 

Wherefore, having fully answered, this defendant prays 
that said bill may be dismissed and by way of cross bill, 
this defendant further avers as follows: 

17. That defendant, prior to the date of his said alleged 
marriage, was a person lawfully entitled to become married; 
that plaintiff had represented to him and he believed said 

representations that she was also a person lawfully 
15 entitled to become married and that she had there¬ 
tofore obtained a decree of absolute divorce on 
August 27, 1924, from one Ernest C. Hargett, to whom she 
had theretofore been lawfully married on the 3rd day of Oc¬ 
tober, 1910, in Rockville, Maryland; and by whom she had 
two children still living; that the defendant relied upon the 
statements of said plaintiff that she had been theretofore 
lawfully divorced from the said Ernest G. Hargett before 
he participated in said marriage ceremony with her and he 
had no reason to suspect that said divorce so obtained by 
her was not valid and legal. 

18. That following the filing of this suit by the plaintiff 
he sought the advice of counsel in the District of Columbia 
and upon the advice of counsel caused an investigation to 
be made relative to the circumstances under which plaintiff 
had obtained the decree referred to. He avers that as a re¬ 
sult of information obtained by his attorney, he came to 
realize that the plaintiff herein was not legally divorced 
from the said Ernest C. Hargett and that the ceremony of 
marriage entered into between plaintiff and this defendant 
on November 12, 1927, at Washington, is therefore illegal 
and void. 

19. Defendant avers the fact to be that the plaintiff did, 
on the 16th day of May, 1924, in the Corporation Court in 
the City of Alexandria, Virginia, file her certain bill of 
complaint alleging therein that she was a resident of and 
domiciled in the City of Alexandria, Virginia for more than 
one year prior to the institution of said suit and that such 
residence and domicile had continued iminterrupted for 
more than one year prior to the institution of said suit; 
that the then address of her husband was Craven City, 
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North Carolina, and that the said Ernest G. Hairgett had 
deserted plaintiff without jnst cause or excuse while living 
in Frederick, Maryland and in said proceeding said plain¬ 
tiff prayed the court to award her a divorce a vin- 

16 culo matrimonii on the ground of wilful!; desertion 
and abandonment. 

20. Defendant is informed and believes and Upon such 
information and belief avers the fact to be that the plain¬ 
tiff, at the time of the filing of the aforesaid suit in the 
Corporation Court of the City of Alexandria, Virginia, was 
not and had not been an actual resident of the State of 
Virginia for a period of one year prior thereto, a^ required 
by law and that she was not an actual resident of Alexan¬ 
dria, Virginia at the time of so filing said bill but was in 
fact during said period, an actual resident and domiciled 
in the District of Columbia, her residence being i324 South 
Carolina Avenue, Southeast, in the District of Columbia. 

21. Defendant is advised and accordingly avers that a 
s umm ons to answer said suit was served upon Ernest G. 
Hargett at 25% Queen Street, New Bern, North Carolina, 
May 26, 1924, returnable on the first Monday in June, 1924, 
and another summons was served upon the said Ernest G. 
Hargett at 25% Queen Street, New Bern, North Carolina, 
on July 5, 1924, which said summons was issued by the 
clerk of the Corporation Court on June 13,1924, returnable 
on the 3rd Monday in July, 1924 and further avers.that no 
answer was filed or appearance entered on behalf of the 
said Ernest G. Hargett in said cause and on August 27, 
1924, the said plaintiff appeared with Mrs. Myrtle C. Hall 
and her mother, Mrs. Sidney G. Wright before a Notary 
Public in the City of Alexandria, Virginia and 'gave testi¬ 
mony in support of the allegations of her bill of complaint 
and that on August 27, 1924, a final decree purporting to 
award a divorce a vinculo matrimonii was entered by the 
said Corporation Court of the City of Alexandria, Virginia. 

22. Defendant further says that the fact is that the plain¬ 
tiff, Teresa W. Hargett Sears, had not resided in the State 
of Virginia for one year prior to the filing of her bill and 
further that she had not resided in the State of Virginia 
for any period of time except a simulated and fraudulent 

alleged residence and that the said plaintiff obtained 

17 the purported decree of divorce hereihbeforfe re- 
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ferred to by fraud and deception practiced by her upon 
said court, which was without jurisdiction to render said 
alleged decree of divorce. 

23. Defendant further says that at the time he and the 
said plaintiff went through a form of ceremony of marriage 
with each other on November 12,1927, the said plaintiff had 
a lawful husband then living, to wit, Ernest G. Hargett, 
from whom she was not legally divorced and the marriage 
of the plaintiff and the said Ernest G. Hargett had not been 
legally dissolved and that plaintiff and said Ernest G. Har¬ 
gett were and are husband and wife. 

24. And for a further cause of action this defendant says 
that the plaintiff has been guilty of a course of systematic 
cruel conduct toward the defendant which has seriously im¬ 
paired his health; that she has, on numerous occasions, 
without just cause, gone into fits of rage and hit him in the 
face with her hands, thrown books, alarm clocks and other 
articles at him to do him bodily harm and that she has 
failed to perform her domestic duties and otherwise made it 
impossible for defendant to live with her as set forth in the 
previous paragraphs of this answer, which details this de¬ 
fendant prays may be considered as a part of and in sup¬ 
port of this cross bill. 

Wherefore, the premises considered, defendant prays: 

1. That the original bill be dismissed. 

2. That upon final hearing defendant be granted a decree 
annulling the ceremony of marriage participated in by 
plaintiff and defendant on November 12, 1927, upon the 
ground that plaintiff had at the time of said marriage cere¬ 
mony, a living husband from whom she was undivorced. 

3. That upon final hearing, if the court shall determine 
that a valid marriage exists between plaintiff and defen¬ 
dant, that defendant be awarded a decree of divorce a mensa 
et thoro from the plaintiff upon the ground of cruelty as 
alleged herein. 

4. And for such other and further relief as the na- 
18 ture of the case may require and to the court may 
seem proper. 

JOHN E. SEAES, 

ALVIN L. NEWMYEE Defendant. 

JAMES E. SHIFFLETTE 

Attorneys for Defendant. 
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City of Baltimore, ' 

State of Maryland, ss: , 

I, John R. Sears, being first duly sworn, according to law, 
depose and say that I have read the foregoing answer and 
cross bill, by me subscribed, and know the contents thereof; 
that the matters and things therein set forth as iupon per¬ 
sonal knowledge are true and those set forth as upon infor¬ 
mation and belief, I believe to be true. I 

JOHN R. SEARS 


Subscribed and sworn to, before me, this 5th day of 
March, 1935. 

ELDER H SLADE 

(Notarial Seal) Notary Public in a(nd for the 

City of Baltimore, State of Maryland. 


19 Replication of the Plaintiff, Teresa H. Sears, to the 
Cross-Bill of the Defendant, John R. Sedrs 

Piled March 19, 1935 

**«•«*•# 

The plaintiff, for replication to the cross-bill of the defen¬ 
dant, John R. Sears, or so much thereof as shei is advised 
is necessary' for her to answer, respectfully represents unto 
the Court as follows: | 

1. The plaintiff admits the allegations of paragraph 17 
and 18 of the cross-bill, except such of the allegations there¬ 
in contained that the plaintiff had not been divorced from 
Ernest G. Hargett, and the plaintiff further asserts that 
she and the defendant were legally married on November 
12, 1927, in Washington, D. C. Plaintiff further avers and 
says that she was legally divorced in the State of Virginia 
from her previous husband, Ernest G. Hargett pn the 27th 
day of August, 1924. The plaintiff further avers and says 
that the defendant is estopped to assert the legality of the 
plaintiff’s and the defendant’s marriage by reason of the 
defendant’s sworn statement in a bill of complaint filed in 
the Carroll Chancery Court for the Western District of 
Carroll County, Arkansas, which said bill of coiiplaint was 
filled July 31, 1934, and sworn to by the defendant, John R. 
Sears, on the 23d day of July, 1934, in which proceedings 
the defendant asserted his right to an absolute divorce from 
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the plaintiff and of which proceedings the plaintiff has re¬ 
ceived no notice, either actual or constructive, and a copy 
of which said bill of complaint is attached hereto and made 
a part hereof as though set out at length herein. Plaintiff 
says said pretended divorce in Arkansas, for reasons stated, 
is null and void and not entitled to full faith and credit 
under the Constitution and laws of the United States. 

2. The plaintiff admits the allegations of para- 
20 graph 19 of the cross-bill filed herein and asserts the 
allegation that she was a legal resident in Virginia 
for more than one year was then and is now true. 

3. The plaintiff denies the allegations of paragraph 20 
of the bill of complaint that she was actually domiciled in 
the District of Columbia and that her residence was at 1324 
South Carolina Avenue, Southeast, Washington, District of 
Columbia, but avers and says that she vras and had been a 
legal resident and actually domiciled in the City of Alex¬ 
andria, State of Virginia, for a period of more than one 
year at the time she filed her suit for divorce from Ernest 
G. Hargett, as was required by the laws of the State of Vir¬ 
ginia. 

4. The plaintiff admits the allegations of paragraph 21 of 
the cross-bill and avers and says that the final decree award¬ 
ing her an absolute divorce from Ernest G. Hargett was 
then and is now valid, true, and binding. 

5. The plaintiff denies the allegations of paragraph 22 of 
the cross-bill filed herein, but avers and says that her bill 
of complaint for an absolute divorce, filed in Virginia, was 
filed after she was a legal resident of the State of Virginia 
for a period of more than fifteen months; the plaintiff denies 
the allegations of said paragraph relating to defraud and 
deception practiced by the plaintiff upon the Courts of the 
State of Vir^nia. 

6. The plaintiff answering paragraph 23 of the bill of 
complaint filed herein denies that Ernest G. Hargett is her 
lawful husband, but avers and says that the defendant 
herein is her lawful husband. 

7. The plaintiff answering paragraph 24 of the bill of 
complaint herein denies the allegations thereof and to the 
contrary says that she has been a good, dutiful, and atten¬ 
tive wife to the defendant, who oftentimes scorned her devo- 




TERESA H. SEARS VS. JOHN R. SEARS. 


19 


tion and deprived himself of her willingness to attend to 
him. . I 

Now having fully replied to the cross-bill filed herein, the 
plaintiff prays that it may hence be dismissed with 
21 her proper costs, and that a decree be entered herein 
declaring said divorce in Arkansas of no effect in this 
jurisdiction. I 

TERESA H. SEARS 

Petitioner 

District of Columbia, ss: ! 

Personally appeared before me, a Notary PubUc in and 
for the District of Columbia, Teresa H. Sears, who being 
by me first duly sworn deposes and says that shei has read 
the foregoing replication by her subscribed; that! the mat¬ 
ters and things therein stated as of her personal knowledge 
are true, and those things stated upon information and 
belief she believes to be true. | 

TERESA H. SEARS 

Petitioner 

I 

Subscribed and sworn to before me this 19tli day of 
March, 1935. 

EVELYN E. McINTYRE 

(Notarial Seal) Notary Public, D. C. 

CHARLES E. PAINE I 

HARLAN WOOD I 

Attorneys for Plaintiff 


Memoranda 

APRIL 10, 1935 I 

Supplemental bill filed. | 

JULY 24, 1935 ; 

Order dismissing supplemental petition: application for 
injunction denied, order of December 27, 1934, vacated, ali¬ 
mony and counsel fee ordered paid, filed. | 
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22 Findings of Fact and Conclusions of Law. 

FHed July 31, 1936 

• «««**«« 

This matter came on for hearing on the cross-bill and the 
reply thereto. The defendant by his cross-bill seeks an an¬ 
nulment of the marriage on the ground that the marriage 
was contracted while the plaintiff had a former husband 
living, and that said former marriage had not been lawfully 
dissolved. 

The plaintiff, Teresa H. Sears, and the defendant and 
cross-complainant, John R. Sears, were married in the City 
of Washington on the 12th day of November, 1927. They 
lived and cohabited together as husband and wife until the 
10th day of March, 1934, when they separated. They have 
not lived together since that day. No children were born of 
this marriage. The plaintiff filed her bill for limited di¬ 
vorce on the ground of cruelty in this court on the 18th day 
of May, 1934. The defendant answered and filed his cross¬ 
bill on the 14th day of March, 1935. The plaintiff filed her 
reply to the cross-bill on the lOth day of March, 1935. 

It appears that this plaintiff, then Teresa Wright, was 
lawfully married to one Ernest G. Hargett at Rockville, 
Maryland on the 3rd day of October, 1910. They lived and 
cohabited together as husband and wife at Washington, D. 
C., New Bern, North Carolina and Frederick, Maryland. 
While living at the latter place and sometime in Sep- 

23 tember, 1921, the conduct of Hargett became such 
that the wife was compelled to leave him and come to 

Washington to live with her parents at 1324 South Carolina 
Avenue, S. E. Hargett continued to remain in Frederick, 
Maryland but came to Washington, D. C. quite often, usu¬ 
ally on week-ends, and would live and cohabit with his wife 
on those occasions at 1324 South Carolina Avenue, S. E. as 
husband and wife. This continued until sometime in Octo¬ 
ber, 1922 when he deserted her and went to North Carolina. 
Two children, a boy and girl, were bom of this marriage. 
The boy was bom in 1911 and the girl in 1919. 

On March 7th, 1924, Hargett instituted proceedings for 
an absolute divorce against his wife in the Superior Court 
of Pitt County, North Carolina, and alleged that ‘‘on or 
about the first of October, 1918’’ she abandoned him and 
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has since lived separate and apart from him. In| swearing 
to the complaint on March 7th, 1924, Hargett diade oath 
that he *‘had been a resident of the State for five years 
prior to the bringing of this action and the filing of this 
complaint. ’ ’ An order of publication was granted, and no¬ 
tice of the pendency of the suit was ordered published once 
a week for four weeks in the Reflector, a newspaper of gen¬ 
eral circulation, published in Greenville, North Carolina 
and requiring the defendant wife to appear on April 7th, 
1924. The wife did not appear, and such further proceed¬ 
ings were had that Hargett was granted an absolute divorce 
at the May Term 1924 of such court. There was a finding 
by a jury that the defendant wife abandoned the plaintiff 
and lived separate and apart from him for five years prior 
to the filing of the complaint, and a further finding that the 
plaintiff had been a ‘‘resident of the State of North Caro¬ 
lina for five years just prior to the bringing of this action 
and the filing of the complaint.’’ Upon these find- 
24 ings an absolute divorce was granted to Hargett. 

Hargett subsequently married and has two children 
by that marriage. He lives in North Carolina, but ap¬ 
peared and testified here as a witness. I 

At the time of the filing of the complaint by Hargett for 
divorce in North Carolina, the Superior Court of Pitt 
County was by statute given jurisdiction of actions for di¬ 
vorce, separation and alimony. Among the grounds for 
absolute divorce at that time was continuous separation of 
the parties for five years. When a divorce was sought on 
that ground, the law of North Carolina required that the 
plaintiff must have been a resident of the St^ite for five 
years. (See Consolidated Statutes North Carolina 1919 as 
amended by Chapter 63 Laws of 1921). ' 

Mrs. Hargett filed her bill for an absolute divorce from 
Hargett in the Corporation Court of the City of Alexan¬ 
dria, Virginia on the 16th day of May, 1924. Ah alias sum¬ 
mons was issued returnable at rules to be held qn the third 
Monday in July, 1924, and was personally served on the 
defendant Hargett in Crave re County, North Carolina on 
the 5th day of July, 1924 by a deputy sheriff of |;hat county. 

In her bill of complaint, Mrs. Hargett alleged that she 
had been “a resident of and domiciled in the City of Alex¬ 
andria, Virginia for more than one year prior Jto the insti- 
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tiition of this suit, and that such residence and domicile has 
continued uninterrupted continuously for more than one 
year next prior to the institution of this suit. ’ ’ 

The bill further alleges that Mr. and Mrs. Hargett “lived 
together at various places until the 10th day of April, 1921, 
when the defendant deserted your complainant without just 
cause or excuse while living in Frederick, Maryland, leav¬ 
ing your complainant and defendant in destitute circum¬ 
stances with two infant children who have been supported 
wholly by your complainant since the aforesaid de- 
25 sertion. ’ ’ 

Hargett did not appear in the Corporation Court 
of Alexandria, Virginia in response to the summons, and 
such further proceedings were had as that on the 27th day 
of August, 1924, said court entered its final decree wherein 
Mrs. Hargett was awarded a divorce a vinculo matrimonii 
and was given the custody of the two children born of said 
marriage. 

It is that latter decree of divorce that is challenged by the 
cross-bill here. It is alleged that at the time of the filing of 
the bill for divorce in the Corporation Court of the City of 
Alexandria, Virginia, the plaintiff “was not and had not 
been an actual resident of the State of Virginia for a period 
of one year prior thereto, as required by law, and that she 
was not an actual resident of Alexandria, Virginia at the 
time of so filing said bill but was in fact during said period, 
an actual resident and domiciled in the District of Colum¬ 
bia, her residence being 1324 South Carolina Avenue, 
Southeast, in the District of Columbia.” 

The cross-bill in this connection further alleges that the 
plaintiff “had not resided in the State of Virginia for any 
period of time except a simulated and fraudulent alleged 
residence and that the said plaintiff obtained the purported 
decree of divorce hereinbefore referred to by fraud and de¬ 
ception practiced by her upon said court, which was with¬ 
out jurisdiction to render said alleged decree of divorce.” 
It is then alleged that at the time the cross-complainant and 
the plaintiff “went through a form of ceremony of marri¬ 
age with each other on November 12, 1927, the said plain¬ 
tiff had a lawful husband then living, to wit: Ernest G. 
Hargett, from whom she was not legally divorced and the 
marriage of the plaintiff and the said Ernest G. Hargett 
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had not been legally dissolved and that plaintiff and said 
Ernest G. Hargett were and are husband and vfife. ’ ’ 

One of the prayers of the cross-bill is fbr an annul- 
26 ment of the marriage of the plaintiff and the cross¬ 
complainant. By her reply to the cross-bill the plain¬ 
tiff denies the allegations quoted and avers that she was a 
legal resident of the State of Virginia and ha4 been for a 
period of fifteen months before the filing of her bill in the 
Corporation Court. 

Neither the cross-bill nor the reply thereto makes specific 
reference to the decree of divorce obtained byl Hargett in 
North Carolina. There was objection to its reception in 
evidence, but the court permitted the plaintiff to introduce 
a certified copy of the decree. I 

The evidence before the court clearly establishes that the 
North Carolina decree of divorce is null and void because 
the court lacked jurisdiction to render it. Hargett, the 
plaintiff in that case, was not a bona fide resident of North 
Carolina for five years prior to the filing of the bill for di¬ 
vorce. As we have seen, the bill was filed on the 7th day of 
March, 1924. His own testimony here, and the testimony of 
other witnesses is to the effect that he was residing in 
Maryland and in the District of Columbia as late as 1920, 
1921 and 1922. Furthermore, the bill charged that the wife 
abandoned him on or about October 1st, 1918 and since 
lived separate and apart from him. The fact | is that the 
child Dorothy was born in 1919 and he and his wife were 
living together as husband and wife then and for several 
years afterward. Not having resided in North Carolina for 
the five year period required by the law of that State, the 
Superior Court of Pitt County did not have jurisdiction to 
award a divorce to Hargett. It is also to be noted that the 
last matrimonial domicile of the parties was the! District of 
Columbia. It was here that Hargett wrongfully 
27 abandoned and deserted his wife. The decree of the 
North Carolina Court is not entitled to fuU faith and 
credit, and can not be considered here. 


The law of Virginia in effect at the time the plaintiff in¬ 
stituted proceedings for divorce against Hargett is found 
at Section 5105 of the Code of Laws of Virginia^ 1922 Sup¬ 
plement, and is as follows: i 
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‘ ‘ The circuit and corporation courts, on the chancery side 
thereof, * • * shall have jurisdiction of suits for annul¬ 
ling or affirming marriage and for divorces. No suit for an¬ 
nulling a marriage or for divorce shall be maintainable, un¬ 
less one of the parties is domiciled in, and is and has been 
an actual bona fide resident of this State for at least one 
year preceding the commencement of the suit; * * * . 
The suit, in either case, shall be brought in the county or 
corporation in which the parties last cohabited, or, (at the 
option of the plaintiff) in the county or corporation in 
which the defendant resides, if a resident of this state, and 
if not a resident, in the county or corporation in which the 
plaintiff resides.’’ 

The court has reluctantly come to the conclusion that the 
Virginia Court was without jurisdiction to render the de¬ 
cree of August 27th, 1924, whereby the plaintiff was 
awarded a divorce a vinculo matrimonii from her husband 
Hargett, for the reason, and the court so finds, that the 
plaintiff was not at any time prior to the filing of her bill a 
bona fide resident of the State of Virginia. Her only rea¬ 
son in going to Alexandria, Virginia and renting a room 
was for the purpose of obtaining a divorce. She had no in¬ 
tention of remaining there permanently, and she came back 
to her home in the District of Columbia as soon as the di¬ 
vorce was granted. She had a domicile in the District of 
Columbia. It was the matrimonial domicile at the time 
Hargett deserted and abandoned her, because they lived 
and cohabited together as husband and wife in the District 
of Columbia before he went to North Carolina. 

There is no occasion to review the testimony with respect 
to the Virginia domicile. The plaintiff was seen frequently 
at her home, 1324 South Carolina Avenue, S. E. during the 
time she claimed to be a resident of Virginia. In making 
application for credit wfith various retail stores in 
28 Washington, D. C. she gave that address, and in the 
Washington City Directory for the years 1923, 1924 
and 1925, she is listed as residing at that place. Her own 
aunt saw the plaintiff at the South Carolina Avenue ad¬ 
dress during the years 1923 and 1924 whenever she visited 
there and never heard of her living in Virginia. A next 
door neighbor saw the plaintiff coming and going as usual 
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at that address. Her two children lived there,| and her 

work was in Washington. | 

The plaintiff testifies that in going to Virginia; her pur¬ 

pose was to establish a home for herself and children, but 
no where does it appear that she made any effort to do so, 
and when cross-examined upon this subject, het explana¬ 
tions and her manner and demeanor were not ^t all con¬ 
vincing. I 

Conclusions. ■ 

i 

In Towson v. Towson, 126 Va. 640, 651, the Court said: 

‘‘The statute draws a clear distinction between domicile 
and residence and it seems clear that the object of the first 
provision (concerning domicile) was to prevent the opening 
of the Court of this Commonw^ealth to mere residents and 
to restrict them to litigants who had a more permanent iden¬ 
tification with the State and the welfare of its citizens.” 

In Downs v. Downs, 23 App. D. C. 381, the Court of Ap¬ 
peals says that “residence for the purpose pf divorce 
should in all cases be in good faith” and that in divorce 
statutes “the term ‘residence’ is used in the sense of ‘legal 
residence’; that is, the place of domicile or permanent 
abode, as distinguished from the place of temporary resi¬ 
dence.” See, also, Rhodes v. Rhodes, 36 App. D. C. 261, 
268; Corvin v. Commonwealth, 131 Va. 649, 108IS. E. 651, 
653. ' 

The law is well settled that where one spousd goes to a 
state other than the matrimonial domicile, and there ob¬ 
tains a divorce under a residence simulated for that pur¬ 
pose and not in good faith, the judgment is nbt binding 
upon the courts of other states. | 

29 See Benson v. Benson, 59 App. D. C. 271; | 

Haddock v. Haddock, 201 U. S. 562; i 
Andrews v. Andrews, 188 U. S. 141; i 

Bell V. BeU, 181 U. S. 175; ^ I 

Diggs V. Diggs, 53 App. D. C. 56; | 

Frazier v. Frazier, 61 App. D. C. 279; | 

Friedenwald v. Friedenwald, 57 App. D. C. 13 ;| 

Frey v. Frey, 61 App. D. C. 232; | 

Simmons v. Simmons, 57 App. D. C. 216. 
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The Virginia Court did not have jurisdiction and, there¬ 
fore, the decree of divorce of August 27th, 1924 is invalid. 
The finding must be in favor of the defendant, John R. 
Sears, on the cross-bili, and the marriage between him and 
the plaintiff must be annulled. 

It is so ordered. 

Counsel will prepare proper decree. 

0 R LUHRING 

Justice 

July 31st, 1936. 

30 Final Decree for Annulment of Marriage 

Filed November 30, 1936 

This cause came on to be heard upon the pleadings filed 
herein, and the testimony adduced in open Court, and the 
exhibits filed herewith, and thereupon, upon consideration 
thereof, it is, by the Court, this 30th day of November, 1936. 

Adjudged, Ordered, and Decreed as follows: 

1. That the defendant, John R. Sears, under his cross¬ 
bill of complaint filed in the above entitled cause, has duly 
proved a case for the annulment by this Court of the cere¬ 
monial marriage entered into between the plaintiff, Teresa 
H. Sears, and the defendant, John R. Sears, on November 
12th, 1927, in Washington, D. C. upon the ground, as alleged 
in the said cross-bill of complaint, that at the time of the 
said ceremonial marriage entered into between the plaintiff 
and the defendant the plaintiff, Teresa H. Sears, had a liv¬ 
ing husband, Ernest G. Hargett, to whom she was lawfully 
married on October 3rd, 1910 at Rockville, Maryland, and 
which previous marriage had not been terminated by death 
or by a valid decree of divorce, and the defendant, John R. 
Sears, is hereby awarded a final decree annulling, vacating 
and holding for naught the aforesaid ceremonial marriage 
entered into between the plaintiff, Teresa H. Sears, and the 
defendant, John R. Sears, on November 12th, 1927 with 
costs against the plaintiff; provided, however, that this de¬ 
cree shall not become effective until the expiration of the 
time allowed for taking an appeal from this final decree, 
nor until the final determination of any appeal so taken. 

2. That the original bill of complaint filed herein 
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31 by the plaintiff, Teresa H. Sears, on May 18th, 1934, 
be and the same is hereby dismissed, With costs 
against plaintiff. | 

3. That the Writ of Ne Exeat heretofore issued in this 
cause against the defendant, be and the samei is hereby 
finally discharged, and for naught held, and the surety 
thereon is hereby finally discharged from any afid all obli¬ 
gations pertaining thereto. 

4. That the defendant, John R. Sears, be and he hereby is 

directed to pay Messrs. Harlan Wood, Charles E. Paine, 
and Joseph E. Bailey, the sum of $1800.00 as and for a fee 
for services rendered and to be hereafter rendered to the 
plaintiff in this cause, said fee to be payable as follows, 
$900 within 60 days after the date hereof, and $900, within 
90 days from the date hereof. I 

0 R LUHRING, 

' Justice 

I 

The plaintiff Teresa H. Sears notes an appeal from so 
much of the foregoing decree as grants to John B. Sears an 
annulment. Bond cash $50 or bond in sum of $100.00 

0 R LUHRING 

11/30/36 ! Justice 

_ i 

i 

I 

Memorandum 

NOVEMBER 30, 1936 I 

i 

$50 deposit by H. Wood for plaintiff in lieu of bond on 
appeal. I 


32 Assignment of Errors 

Filed December 7, 1936 

**••*•• 



Now comes the plaintiff and by her attorneys of record 
assigns the following errors to the decree entered below: 

1. The Court below erred in entering the final decree 

annulling the marriage between the plaintiff and the defen¬ 
dant. I 

2. The Court below erred in holding that the decree en¬ 
tered at the May Term (1924) of the Superior Court of Pitt 
County, North Carolina, failed then to constiiute a valid 
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and now subsisting dissolution of tbe marriage between 
Ernest G. Hargett and the plaintiff herein. 

3. The Court below erred in not recognizing the law of 
comity between jurisdiction and in failing to give full faith 
and credit to the aforesaid decree of the North Carolina 
Court. 

4. The Court below erred in not finding as a fact that 
Ernest G. Hargett had not been a legal resident of the 
State of North Carolina for five years prior to the insti¬ 
tution of his suit for divorce from Teresa Hargett, and that 
Ernest G. Hargett and Teresa Hargett had not been sep¬ 
arated for five years prior to the former’s filing his suit 
for divorce. 

5. The Court erred in finding as a matter of fact that the 
temporary absence of Ernest G. Hargett from his home in 
North Carolina while in the military service of the United 
States Government, and later as a student of George Wash¬ 
ington University, and thereafter as a veterinarian in the 
British Naval Service, and subsequent thereto as an em¬ 
ployee of the District Government detailed to Frederick, 
Maryland, worked an abandonment of his domicile or per¬ 
manent residence in the State of North Carolina. 

6. The Court below erred in holding that the decree of 

the Corporation Court of Alexandria, Virginia, of 
33 August 27, 1924, between Teresa W. Hargett and 
Ernest G. Hargett was not then a valid and now sub¬ 
sisting dissolution of the marriage between the parties 
thereto. 

The Court below erred in not recognizing the law of 
comity between jurisdiction and in failing to give full faith 
and credit to the aforesaid decree of the Corporation Court 
of Alexandria, Virgioia. 

7. The Court below erred in not finding as a fact that 
Teresa W. Hargett had been domiciled in and an actual 
bona fide resident of the State of Virginia for at least one 
year preceding the commencement of her suit there. 

8. The Court erred in finding as a matter of fact that 
the last matrimonial domicile of Teresa Hargett and Ernest 
G. Hargett was in the District of Columbia in 1921 or 1922, 
and in failing to find that the last residence of the parties 
was in Frederick, Maryland. 
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9. The Court erred in other matters apparent lof Record 
and in not recognizing the change in the public' policy of 
the District of Columbia. I 

HARLAN WOOD * 

CHARLES E. PAINE 
Attorneys for Plaintiff 

Service of copy of the foregoing is acknowledged this 
19th day of October, 1936. | 

JAMES E. SHIFFLETTE 
Attorney for Defendant 

34 Memoranda \ 

DECEMBER 18, 1936 | 

Statement of Evidence & Notice filed. | 


JANUARY 16, 1937 
Statement of Evidence submitted. 


District Court of the United States for the District of 

Columbia i 

I 

Saturday, January 16, 1937 

The Court resumes its session pursuant to adjournment, 
Mr. Justice LUHRINGr, presiding. i 

i 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by her attor¬ 
neys presents to the Court her Statement of Evidence taken 
at the trial of this cause and prays that the same be signed 
and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

i 

Designation of Record i 

Filed December 7, 1936 | 

• • • • • • • * 1 *. 

Now comes the plaintiff, Teresa H. Sears, and by her 
attorneys of record, having duly noted and pei^fected her 
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appeal from the final decree entered herein, hereby desig¬ 
nates the parts of the Record which she desires to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on the 
appeal in this cause: 

35 1. Plaintiff’s Bill of Complaint filed May 18,1934. 

2. Defendant’s Answer and Cross-Bill, filed March 

14, 1935. 

3. Plaintiff’s Replication, filed March 19, 1935. 

4. Memo: Supplemental Bill, filed April 10, 1935. 

5. Memo: Order for Alimony and Counsel Fees, pen¬ 
dente lite, etc., entered July 24, 1935. 

6. Statement of Evidence. 

7. Court’s Findings of Fact and Conclusions of Law, filed 
July 31, 1936. 

8. Final Decree entered herein. 

9. Memo: Notation of appeal in open Court and deposit 
of cash in lieu of undertaking on appeal. 

10. Memo: Showing time of filing, submission and ap¬ 
proval of Statement of Evidence. 

11. This Designation. 

HARLAN WOOD 
CHARLES G. PAINE 
Attorneys for Plaintiff 

Service of copy of this Designation for the Record is ac¬ 
knowledged this 19th day of October 1936. 

, JAMES E. SHIFFLETTE 
Attorney for Defendant 
John R. Sears 


36 District Court of the United States for the 
^ District of Columbia. 

United States of America, 

District of Columbia^ ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 35, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57191 in Equity, where- 
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In Teresa H. Sears is Plaintiff and John R. Sears |s Defen¬ 
dant, as the same remains upon the files and of record in 
said Court. ! 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 28th day of January, 1937. I 

C. E. STEWART, 

j Clerk, 

(Seal) i 

37 In the District Court of the United States 

for the District of Columbia i 


Holding an Equity Court ! 

i 

Equity No. 57,191 ! 

i 

Teresa H. Sears, Plaintiff, 

vs. I 

I 

John R. Sears, et al, Defendants, 

i 

Statement of Evidence 

it remembered that the above-entitled cause came on 
for hearing before Mr. Justice Oscar R. Luhring on the sole 
issue of the nullity of the marriage of the plaintiff, Teresa 
H. Sears, and the defendant, John R. Sears, on, to wit, Feb¬ 
ruary 5th to 10th inclusive 1936, and the following proceed¬ 
ings were heard, evidence offered, rulings ma^e by the 
Court, and exceptions taken and noted. 

Thereupon, to maintain the issues upon his part joined, 
the defendant, John £. Sears, being first duly sworn, testi¬ 
fied in substance as follows: 

I am the cross-plaintiff in this case and have resided in 
the District of Columbia since January 1920, fomerly liv¬ 
ing in Richmond, Virginia. I first worked with the Wash¬ 
ington Railway and Electric Company until July 19, 1923, 
the date being fixed by my recent reference to the company 
records. I resided at 224 Tenth Street, Southeast, and have 
known Archie Pope since 1910. I was introduced to Teresa' 
Hargett about July 10, 1923, by Mr. Pope. At the home 
where Teresa Hargett lived, there were two children of Mrs. 
Hargett. Charlotte Price also lived there, together with 
Mrs. Hargett’s parents. Prom July 1923 I visited Mrs. 
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Hargett from three to five times a week, often having dinner 
there and taking them for a ride in my 1923 Dodge touring 
car. I never heard Mrs. Hargett mention her husband, nor 
was the time of her separation from him ever discussed. 
Mrs. Hargett at that time worked at the McLachlen Banking 
Corporation. I called for her a number of times and would 
take her to supper and the theater, and after the theater 
we would get something to eat, and then go home. My at¬ 
tentions to her continued up until 1927, when we were mar¬ 
ried,—should say from July 10, 1923, to November 12, 
1927. I took Pope and others for a ride during 1923, and 
in 1924 I would go out with Mrs. Sears two or three times 
a week, maybe an average of twice a week, and we would 
go to Child’s or some place and have something to eat and 
go home, meaning 1324 South Carolina Avenue, Southeast. 
During the winter of 1923 and up into the early spring of 
1924,1 took Mrs. Hargett to no place but that address. In 
1924 I was engaged in the peanut and gum vending busi¬ 
ness. During the spring of 1924, when the weather was 
warm, we went out to various places, among them the East¬ 
ern Star and church, where she belonged to some Sunday 
School class. I only went occasionally. The church was at 
Ninth and D Streets, Northeast. In 1924 Teresa 
38 stated to me that she had to go to Alexandria to pay 
some rent in her divorce matter. During the opening 
of the beaches in May 1924, we would visit them. We would 
usually go in the morning and spend the entire day, return¬ 
ing about seven o’clock. We visited Beverly, Chesapeake, 
and North Beaches. Only once or twice did Mrs. Hargett 
advise me of a Virginia divorce, and that was in the spring 
of 1924,—^I should say the latter part of April or the first 
part of May. She asked me to take her to Alexandria, which 
I did, intending at first to’ go to 1324 South Carolina Avenue, 
Southeast. I cannot recall the address in Virginia where I 
took her. I didn’t make a practice of taking her to Virginia. 
She said she had to pay some rent. We got out of the theater 
about nine-thirty or ten o ’clock, and Teresa advised me that 
she wanted to go to Alexandria and pay her room rent, and 
at her request I loaned her some money,—^ten dollars. That 
was the first I knew she had any residence in Alexandria. 
I knew she was separated from her former husband, but I 
never discussed it in any way with her. I knew her mostly 
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as a friend. Mr. Wright, her father, I tlionght ajlot of. I 
was very friendly with her family. They reside within 
three blocks of me. I handed her the cash money tb pay her 
rent. I made arrangements that night to meet hef the next 
day at the bank. The information abont a divorce proceed¬ 
ing was a great surprise to me. I knew you could live in 
Virginia a short while and get a divorce. I cahnot say 
whether it was the next day or the day after that when I 
next saw her, but generally I would meet her at I the bank 
and then take her out Southeast. I might just once in a 
while miss her for more than three days, from July 1923 to 
December 192Z. I can’t say after I met her agaih where I 
taken her. Generally it was either to the theatei* or to a 
friend’s house. In 19241 took her to Virginia three or four 
times. It was sometime in the summer that I too^ her the 
last time. When I took her, she would always go to the 
same place. I don’t know the name of the street.! I never 
did know because when I took her there it was hlways at 
night, anywhere from nine to twelve o ’clock. I would leave 
her there and watch her go into the house. She| said she 
wasn’t allowed to have visitors, and I never saw her room, 
though I requested permission to go in. At different times 
I loaned her about twenty dollars for rent two or 
39 three months after the first loan. I went over to 
Alexandria with her about four times ajtogether. 
There was no discussion about how the divorce was being 
‘‘done” until after she got the divorce and then she ex¬ 
plained to me how it was done. I saw her about' the 27th 
of August, and she told me she had gotten a divorcb in Alex¬ 
andria. I did not testify in that case. She did not! show me 
a decree. I discussed with her father how easy it "Was to get 
a divorce in Virginia and learned that you could jxist rent a 
room and get a lawyer, and then get a divorce, she said it 
was easy over there to just get a room and you could get 
your divorce. This discussion took place after pur mar¬ 
riage in November 1927. The conversation just icame up 
and we drifted into a discussion of her divorce. I never 
took any of her belongings to Virginia. I woul^ always 
call on her at 1324 South Carolina Avenue, Southeast, or at 
the bank. I called her on the telephone, Lincoln! 0658-W, 
Edward G. Wright. I saw her practically every d^y in the 
week and usually took two or three dinners a week at the 
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Wright home. She had no other gentleman callers at the 
time. I know the premises at 1324 South Carolina Avenue, 
Southeast, and she occupied the front room with a girl 
friend. Miss Price. I have been in the room. It had a 
double bed, dresser, and possibly a chifferobe. I did not 
notice her having any other room during the time of the 
alleged divorce and never saw Teresa out of Washington 
with a suitcase. So far as I know, she did not carry or move 
anything out of Washington. If I recall, the name of her 
lawyer was Montague, an ex-Police Court Judge there. I 
do recall the name of Clyde B. Lanham. I do not know 
how much she paid for her divorce. I never asked her. I 
did not pay for it. She told me her mother went with her 
to Virginia after the divorce was obtained, and I did not 
know she was getting a divorce until she told me, although 
I had an idea what her going over there to Alexandria was 
about. After our marriage, we first went to live at 242 
Tenth Street, Southeast. Then we moved to 222 Kentucky 
Avenue, Southeast. We moved from there to 829 Quincy 
Street, Northeast, and lived there until I went to Colorado 
in 1930, Her boy was at his grandfather’s house, attend¬ 
ing school. Mrs. Hargett never talked about changing her 
position or any dissatisfaction with it, or regarding politics 
or her vote in any city. She discussed with him the method 
of getting a divorce in Virginia, about getting a room over 
there and a lawyer. Asked by the Court if she mentioned 
occupying a room over there, witness replied that she didn’t 
stay up there. She did not discuss occupying a room or 
staying in Virginia. To my personal knowledge, from July 
10, 1923, to August 27, 1924, she did not live in Virginia. 

Upon cross-examination, the witness testified in substance 
as follows: 

I found out when my services were terminated with the 
Washington Railway and Electric Company about 
40 three months ago. I remember meeting her about 
that time for it was about ten days before I left the 
car company, as I quit to go in my present business. That 
is one thing I remember distinctly. Immediately after I 
met her, I started going with her. At that time she was 
keeping company with one other gentleman, whose name 
was Poole. I know of a gentleman by the name of G-eorge 
Watts,-but I never met him. Mrs. Hargett told me she was 
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keeping company with him. I heard the name in th^ family 
circle in connection with some Eastern Star matter. I 
never saw anybody at Mrs. Wright’s house except Mr. and 
Mrs. Wright, Miss Price, Mrs. Hargett, and the tVo chil¬ 
dren. 

Upon further cross-examination, the witness testified: 

I remember right along that I was married November 12, 
1927. This was sort of a red-letter day in my life.; I knew 
Judge Parker. He came and visited there a number of 
times, but I don’t know how long. He came in there two 
winters, and it made no impression upon me. I also knew 
Mrs. Wise, who visited there. She was visting there when 
I first met Mrs. Hargett, and I visited the Wrights while 
she was there. I don’t Imow what relation she was to the 
Wrights. I remember taking Mrs. Wise to the Eye, Ear, 
and Throat Hospital. I don’t know when she died, as her 
death made no impression upon me, and I didn’t go to the 
funeral. I think Miss Price lived with the Wrights.j I don’t 
know what room the children occupied, nor do I know what 
room Judge Parker occupied, nor did I know the relation¬ 
ship existing between Mrs. Hargett, Judge Parker, and Mrs. 
Wise. When I took Mrs. Wise to the hospital, I don’t re¬ 
member whether I got her from upstairs or downstairs. I 
visited there four or five times a week, taking them out for 
dinner and for a drive, and we would go around the speed¬ 
way. While driving Mrs. Hargett around the spe'edway, I 
never discussed the matter of her divorce in Virginia, nor 
the fact that Mr. Hargett would get after me, nor do I re¬ 
member telling her that I was afraid of him, and I deny tell¬ 
ing her that. I called to get her at work. Sometimes I 
would go down around nine-thirty or ten o’clock and get 
her, but usually at four-thirty. If I got there at four-thirty, 
I parked outside and waited for her. It isn’t a fact that the 
only time I took her to the beach was after we Were mar¬ 
ried. It isn’t a fact that I was there only about on^ a week 
because I was a friend of the old people, and I used to go 
around to see them as much as to see herj I lived 
41 with them a short while after we were married. I 
never heard her mention the name of Mr. Hargett 
while I was going with her. To me it was just a girl and 
some place to go. I found out through my friend^ that she 
wasn’t divorced and not a widow. I had all the information 
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about that I wanted. I did not want to say anything to Mrs. 
Hargett that would interfere with our friendship and cause 
her any unhappiness or hard feeling. It was a matter of no 
concern to me going out with a married woman or the where¬ 
abouts of her husband. The first trip I made over there 
she told me she was going to get a divorce from her hus¬ 
band. She never paid back the twenty dollars I loaned her. 
It didn’t excite my curiosity regarding her statement about 
paying the rent because she told me she was getting a di¬ 
vorce in Virginia. I never took her to the Twelfth and 
Pennsylvania Avenue Railroad Station. We never had a 
quarrel regarding my failure to take her to Alexandria 
and not to the Station. My three to five visits to the home 
were due to my friendship with her people. I played check¬ 
ers with Mr. Wright. I have been in Washington since 1920 
and know the city is divided into four sections. I gave the 
address of 1324 South Carolina Avenue, Southeast, to my 
attorney in Arkansas. I corresponded with her when I was 
in New Mexico and sent her letters to the bank. It isn’t a 
fact that the only time I took her to church was at Easter. 
We went many evenings and mornings to the Ninth Street 
Christian Church. I called and taken the children to Sun¬ 
day School, as I thought it might help to bring them up 
right. Because I had my Dodge car fixes the date clearly 
in my mind, and I knew what I was doing at the time. It 
impressed my mind. I can’t recall what kind of clothes I 
was wearing that night, but I generally wear dark clothes. 
My car rather than the clothes fixes the time. I only took 
her to one address in Alexandria. It was a dwelling house. 
I can’t say when I took her over there in 1924 what theater 
we attended. All of a sudden, when we came out of the 
theater, she said she wanted to go to Virginia. I never 
heard any friction around 1324 South Carolina Avenue, 
Southeast, nor did I know of the congestion there. I did not 
inquire as to where Mrs. Sears had her clothes. I did not 
go to Alexandria when her case came up there. It was pos¬ 
sibly six 0 ’clock or maybe up to eight-thirty that night when 
she told me. I did not go to her office and get her that 
42 evening. It was no surprise to me that she had got¬ 
ten a divorce. I know it was four times I took her to 
Virginia because I loaned her money at least twice. I have 
left her house at one o ’clock at night, but generally around 
eleven, but I never called on her in Alexandria. I know 
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Frieda Wright. When I was out in New Mexico, $he asked 

me to write to her, which I did. She is the aunt of Mrs. 
Sears. I don’t know whether Mrs. Sears had any clothes in 
Alexandria or not. I didn’t take any over there for her. I 
went to see her at 1324 South Carolina Ave. S. E. ffom three 
to five times a week from the time I started in Ju^y 1923 to 
November 1927, and had two or three dinners there a week, 
and Sunday wasn’t the only day I had dinner there. The 
question of marriage was first brought up by Mrsj Sears in 
1927. She stated we had been going together long enough 
and we had to get married. I objected because ! wasn’t 
making enough money, but she said, ‘‘Well, we h^ve got to 
do something. We have got to get married.” I was only- 
in her room once, and that was around Christmais in 1923 
or 1924. I know it wasn’t 1925. Miss Price was living there 
when I met Teresa, but she left a long time before 1925. 

The witness denied that the only time he went to dances 
with her was after November 12, 1927. ’ 

I know A. J. Bussell, Jr., who is an attorney in Arkansas. 
He represented me there, and I stated to him when I was 
married to Mrs. Sears. 

The witness was exhibited a Bill of Complaint filed by 
him in the Chancery Court of Carroll County, Arkansas, 
and testified regarding it in substance as follows:' 

I gave the attorney the information contained in the Bill 
of Complaint. Mr. ShifiBette did not represent me here in 
Washington, although the depositions here werb taken in 
his office. He took them as my attorney. I hav^ read the 
depositions and swore to the Bill of Complaint. 

Upon redirect examination, the witness testified as fol¬ 
lows : I 

I would telephone Mrs. Sears on the occasions: I did not 
have a date with her except when I would be out of town, 
and then when I got back I would call her. These calls were 
usually from seven to eight o’clock in the evening^ although 
I have called her later. Judge Parker on his visits stayed 
there one time about three months and on one or two oc- 


I. 


casions about one or two months. These visits were 
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in the winter time, although I cannot 
whether it was 1924,1925, or 1926. 

Upon recross examination, the witness testified: 


remember 
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Within the last few months I have discussed the validity 
of the divorce in Alexandria, in connection with the prepa¬ 
ration of my answer and cross-bill in this suit. When I 
couldn’t get hold of her, I would play checkers with the old 
man. 

The defendant, John E. Sears, to further maintain the 
issues on his part joined, offered in evidence §5105 of the 
Code of Laws of the State of Virginia, which reads as fol¬ 
lows : 

“The * ♦ * corporation courts, * * • exercising chancery 
jurisdiction, shall have jurisdiction of suits for * * * di¬ 
vorces.' No suit • * * for divorce shall be maintainable, 
unless one of the parties is domiciled in, and is and has been 
an actual bona fide resident of this State for at least one 
year preceding the commencement of the suit; * * *. The 
suit, in either case shall be brought * * * in the county or 
corporation in which the plaintiff resides.” 

To further maintain the issues on his part joined, the de¬ 
fendant produced as a witness Archie A. Pope, who being 
first duly sworn, testified in substance as follows: 

My name is Archie A. Pope, and I am an automobile sales¬ 
man for the Triangle Motor Company. I have lived here 
since about 1922 and have known John E. Sears since he 
was a little boy. We were both orignally from Enfield, 
North Carolina. I remember coming here in 1922 and meet¬ 
ing Sears. I met Mrs. Sears at her home. I met her, as 
best as I can recall, in 1924,—July or August, or one of 
those months right along in there. I took her home on one 
occasion because I knew a girl there. Miss Charlotte Price, a 
friend of Mrs. Sears. She either lived at the Wright home 
or next door. I don’t recall. I always met her at the Wright 
home. I introduced Mr. Sears to Mrs. Sears. He said he 
was working at that time with the street car company. I 
believe Sears had a Dodge car at the time, and it would 
carry about five or six people. I called to see Miss 
44 Price after I met her, maybe until August or Sep¬ 
tember of that year, and I saw Mrs. Sears there on 
the occasions of my visits. I never heard of Mrs. Hargett 
moving anywhere else and was never interested in that. I 
couldn’t answer whether there was any time when I called 
to see Miss Price that Mrs. Sears wasn’t there. It is pretty 
hard for me to answer whether or not on every instance that 
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I met Miss Price I saw Mrs. Sears, but I do recall' one in¬ 
stance when I did not see her. I remember I sold an auto¬ 
mobile in 1924, and I went there about eight o-clock and I 
did not see Mrs. Sears. It may have been in Novejmber or 
December or one of those months during the sam6 year I 
first met her. I don’t recall going there after that as I sold 
Mr. Wright a car. I don’t recall what year it was. i 
Upon cross-examination, the witness testified in sub¬ 
stance as follows: . j 

I don’t know Mrs. Beale, who lives at 1328 South Caro¬ 
lina Avenue, Southeast, though I did call to see Miss Price 
there on one occasion. I knew that Miss Price wprked at 
the McLachlen Banking Corporation where Mrs. Sears 
worked, and I knew that she lived on South Carolina Ave¬ 
nue, Southeast. I went out there at intervals, biit not at 
any certain time. I guess I saw her nine or ten times in' 
my life. I first saw Miss Price in April or May 1923. I 
don’t recall whether Mr. Poole introduced me to Mirs. Sears 
and she introduced me to Miss Price, or whether Mr. Poole 
introduced me to Miss Price and she introduced me to Mrs. 
Sears. I knew Mr. Poole kept company with Mrs. I Hargett. 
I have no way to fix what month it was and cannot say defi¬ 
nitely. I sold the automobile in the month of December, 
and that was in April—that would be about nine months. I 
fixed the time because it was in the spring and not in the 
winter. I fix it in April or May because it was so as near 
as I can recall. The last time I saw Miss Price ^as after 
Mr. and Mrs. Sears were married. (The witness, got mar¬ 
ried in 1934 but couldn’t recall the date.) I 

Upon redirect examination, the witness testified as fol¬ 
lows : I 

I returned to Washington in March 1922 from my service 
in the American Graves Registration Service. ! I loaned 
Sears my car on several occasions and he wouli bring it 
back. After quite a while he asked me if I had a girl, and 
I said ‘‘no. ” He asked me if I wanted to meet a girl friend, 
so I said that it was O.K. with me, and he introduced me 
to Miss Price and Mrs. Sears. That was about a year 
45 after I returned to Washington. 

To further maintain the issues on his part joined, 
the defendant produced as a witness J. W. MaxshaU, who 
being first duly sworn, testified in substance as follows: 
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I am employed with the R. L. Polk Company, publishers 
of the City Directory, and have lived in Washington for 
about twenty years, and am familiar with the methods em¬ 
ployed in checking addresses of those listed. We have a 
house canvas and we call at every door in the city. For 
every business place, we call once at every place through our 
solicitors or an enumerator, and our compilation is made 
upon that basis. An address is never repeated without 
verification. Forms or plates are made for reproduction 
of advertising matter. On the householder’s list, we cor¬ 
rect the street guide up to date, annually from the name 
slips and if he happened to miss one that wouldn’t be re¬ 
tained or repeated in the alphabetical section but it might 
be repeated on the street guide. The only record the wit¬ 
ness had was a copy of the Directory for 1923. We go back 
from time to time until we get the names of the persons liv¬ 
ing at a particular address. The method has been in use 
since 1923 and our book is sold to banks, drug stores, libra¬ 
ries, and the Post Office Department. We begin to collect 
our information in the fall of a year for the following year. 
The alphabetical information is gathered from September 
through January, but in 1923 it was a month earlier (Sep¬ 
tember), the information being obtained from the 3d of 
September to the 24th of December. We do not print any 
name in the directory unless that name is given us by the 
occupants of some household. 

The witness was exhibited a City Directory of Washing¬ 
ton for 1925. He testified that the information contained 
in it was gathered from the 1st of September 1924 until the 
1st of January 1925; that on page 735 of that Directory ap¬ 
peared the name of Teresa Hargett, teller, McLachlen Bank¬ 
ing Corporation, roomer or resident, 1324 South Carolina 
Avenue, Southeast. 

The 1924 Directory was introduced, which showed the 
same information gathered in the same manner at the same 
time. The 1923 Directory shows the same information. 

Upon cross-examination, the witness testified as follows: 

I can’t tell exactly who got the information or who 
46 checked it. I know the McLachlen Banking Corpora¬ 
tion furnished her name and they could have fur¬ 
nished her address. She could have lived in Alexandria and 
still have had that address. We usually give people six 
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months to correct their information if they object to it. Our 
Directories are not advertised as being accurate and per¬ 
fect. We don’t guarantee every entry, and we don’t have 
the names of everybody in Washington. I 

The witness was asked the following question^ 

“Isn’t it a fact that your solicitors, in the Economy of 
time, often rely upon information furnished by the em¬ 
ployer?” I 

The witness replied; | 

“Someone at the McLachlen Banking Corporation fur¬ 
nishes us the information—that is the same at ahy place of 
employment.” ' 

Information regarding her employment and residence 
was obtained either from the bank or her residence. In 
case the employer made a mistake regarding the residence, 
he would put a check on that and use the one ^ven at the 
house as the preferable one. Our representatives have a 
list of names known as the householder’s guide. Every 
name each year is written from the canvas we make, and 
not rewritten from the previous book. I 

The witness did not consider it strange that a person 
could continue to live in Washington and his name not be 
recorded in the Directory. I 

To further maintain the issues on his part joined, the de¬ 
fendant, John R. Sears, introduced into evidence the section 
of the Virginia Code relating to divorces in Virginia. The 
1930 issue of the Code states, among the grounds for di¬ 
vorce, the following: ! 

“Where either party wilfully deserts or al^andons the 
other for three years such divorce may be decreed to the 
party abandoned.” 

To further maintain the issues on his parti joined, the 
defendant called as a witness Ernest G. Hargett, who being 
first duly sworn, testified in substance as follows: 

My name is Ernest G. Hargett, and I live in Ayden, and 
am here in response to a subpoena served upoh me while I 
was in Washington. I then came in response to a telephone 
call from Mrs. Sears. I married Teresa Wright April 3, 
1910. We first lived in Washington on Third Street. I 
don’t know the number of the house, nor do j[ know how 
long we lived there. We then moved to New Bern, 
47 North Carolina. She came home to Washington and 





42 


TERESA H. SEARS VS. JOHN R. SEARS. 


I went to Kaleigh, North Carolina. I was employed 
as Assistant State Veterinarian. In 1916 or 1917 I went to 
work for the English Government, and Mrs. Hargett re¬ 
mained in Washington. Before the Armistice I returned. 
I went to Frederick, Maryland, as Veterinary Inspector of 
Cattle for the District of Columbia. I think I lived there 
for about five years or a little over. It was about 1923. I 
did a little private practice while I was in Frederick. I had 
two children of my marriage, a boy and a girl. Shortly after 
I moved to Frederick, Mrs. Hargett came to live with me 
and stayed until about September 1921, the best I can re¬ 
member. I remember a Mrs. McCaffrey in Frederick and 
rented an office from her and stayed there until about Oc¬ 
tober 1922, and was listed in the directory as a veterinarian 
and had a telephone under my name. To the best of my 
recollection, in the month of September I returned home 
and found Mrs. Hargett and the two children gone. Mrs. 
Baumgardner, with whom I was living, said they had left 
me. I don’t remember the street in Frederick where I was 
living at that time. I did not drink to excess but drank once 
in a while. I did not lose my job on account of drinking. 
I drank for a few days and then never drank any more for 
four, five, or six months. I tried to support my wife and 
family to the best of my ability. I can’t recall exactly how 
much money I was making. I was listed in the phone di¬ 
rectory of Frederick. After my wife left, she came back 
within a few days and spent one night there. When I re¬ 
turned, I found a few bed clothes missing, and her clothes 
were gone. Later on, I saw her at her father’s house in 
1921. I saw her in the following year, 1922. I don’t remem¬ 
ber whether she, her father, or her mother gave me permis¬ 
sion to visit them. On these occasions I occupied the same 
bed with her and had relations with her as man and wife. 
I don’t remember the exact date, but it was sometime in the 
spring of 1922. It was mild. It was the year following the 
September when I found she was gone. I still lived in 
Frederick and came to see her week-ends and lived and co¬ 
habited with her as man and wife. It was on week-ends that 
I saw her. I think I remember a neighbor by the name of 
Mrs. Frame who lived near 1324 South Carolina Avenue, 
Southeast. I left Frederick around the first of October 
1922 and saw her as late as October 1922. Frequently dur- 
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ing that time I asked her to return to me. At that time she 
wasn’t employed at the bank. In response to a question 
by the Court, witness placed the time he broke up in Fred¬ 
erick as October, 1922. I was then in active practice. I had 
an office but did not have a home. I stored the furniture, 
and took a room at my office with Mrs. McCaffrey. 
48 The best I can remember, my cohabitation |continued 
until the month of April or May 1922. 1 can’t re¬ 
member so well. When I broke up at Frederick, ! went to 
my old home in North Carolina. I had no job, ho income, 
and no money. I got a job as an extra on a railroad, and if 
I made $100.00 a month it was an extra good month. I was 
served with process by a Virginia Court and didiji’t answer 
it. I didn’t think it was any use to answer the process as I 
had no money. I did not on the 10th day of April 1921, 
without just cause or provocation, desert my wife and chil¬ 
dren in destitute circumstances at Frederick, |Maryland. 
No desertion or separation of any character occurred be¬ 
tween us on April 10, 1921. I 

By the Court: I understood you to say she didn’t leave 
until September, 1921? | 

The Witness: It was she who left, and not me. ^ 

On cross-examination, the witness testified: 

I would not say that I drank heavily or that I had deliri¬ 
um tremens. I had to go to the hospital on account of 
drinking. It did not affect my mind—‘‘Not that I know 
of.” That is not the reason I can’t remember these dates 
exactly. It is pretty hard to remember things like dates 
fifteen years ago. The best thing I can remember is that I 
stored my furniture in 1921. I went to my brother’s in 1922. 

She came to see her people in 1920 and at any time she 
got ready. I don’t know the exact date when I moved my 
furniture into storage. I slept in the same room where I 
had my office at Mrs. McCaffrey’s. I have been on drunks 
but have never been drunk for four, five, or six '^eeks at a 
time. We were separated two or three times prior to this. 
My wife did not drink. I don’t remember who I!stored my 
furniture with. It was in a warehouse. I didn’t pay the 
storage the last two or three months. I don’t know whether 
the furniture was sold or not. I left there in March 1923. 
I don’t remember how much storage I paid. I neyer stayed 
away from my wife and children any length of time. When 
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the papers were served on me from Virginia, I obtained a 
lawyer in North Carolina in order for him to find out what 
the charges were against me and it wasn’t because I wanted 
to know if any alimony was being sought. I did not make 
any money in 1920 and 1921, although in 1920 I supported 
my wife. I know a lawyer in North Carolina by the name 
of Julius Brown. He represented me in my divorce suit 
down there. He prepared a suit for me in which I said 
that Teresa Hargett, without excuse, deserted me in Octo¬ 
ber 1918, and to the best of my knowledge that was true. 

I don’t remember the dates. I got a divorce from 
49 her in North Carolina and have remarried and have 
two children by my second wife. I have not con¬ 
tributed anything to the support of my former wife and chil¬ 
dren since 1918 except very little. 

Thereupon, the following questions and answers were 
asked and given *. 

‘‘Q. You were living over here in Maryland, in Freder¬ 
ick, in 1921? “A. I didn’t have my health. 

‘‘Q. Your wife was with you? “A. I don’t remember 
those dates. 

“Q. As a matter of fact, didn’t you leave Frederick in 
the Fall of 1921? Rather than the Fall of 1922? ‘‘A. I 
don’t remember the dates exactly. I think it was 1922 that 
I left there. I can’t remember that far back. 

“Q. Is your mind affected? ‘‘A. No. 

“Q. You are a veterinarian? ‘‘A. Yes, sir. 

“Q. And in business as such? ‘‘A. Yes, sir. 

‘‘Q. You don’t know, then, whether it was 1921, 1922, or 
1923? “(No answer.)” 

I visited her the year she left me in 1921 or 1922. I don’t 
know positively what year it was. I don’t remember the 
year my daughter Dorothy was born. I don’t know whether 
she is sixteen or seventeen years of age. While I was in 
Frederick, I was in the hospital twice for drinking, etc. I 
was in the hospital in North Carolina. I don’t remember 
the last time. I don’t remember whether I gave my wife 
money to look after the house while I was in the hospital. 
I adinitted in a conversation with plaintiff’s lawyers that 
I drank excessively. 

Upon redirect examination, the witness testified in sub¬ 
stance as follows; 
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I remember having a conversation with Mr. Bailey and 
Mr. Paine, and I stated to them I did not want to do this 
girl any harm, because she was the mother of my two chil¬ 
dren, and that I am trying to tell the truth, but I can’t re¬ 
member the dates. i 

50 To further maintain the issues on his part joined, 
the defendant produced as a witness Frank | A. Bur¬ 
ger, who being first duly sworn, testified in substance as 
follows: i 

I reside in Washington and am the Collection Manager 
of House & Hermann at Seventh and I Streets, Northwest, 
and have been connected with that firm for thirty-nine 
years. I am familiar with the account of Teresa Hargett to 
the extent that I know she had an account and that it was 
paid. Our records show she opened an account wjth us on 
November 25,1922, as Teresa Hargett, 1324 South parolina 
Avenue, Southeast. A purchase was made on that date 
consisting of a floor lamp and shade. A credit i^eference 
showed she opened an account at Kahn’s in Novemlier 1921. 
The record shows a purchase of a mattress on January 29, 
1923, and payment was made to August 15,1923. Nb change 
of address was ever recorded on the card. There ig a nota¬ 
tion that the name of Hargett is changed to Sears^ Novem¬ 
ber 12,1927. I 

Upon cross-examination, the witness testified as'follows: 
I did not make the record, as it was made on one of the 
bookkeeping machines by the operator in the officb. When 
one applies for credit his credit rating is examined and his 
allowances of credit go through the usual channels. The 
sales slips were destroyed and the destination of the deliv¬ 
ery of the article purchased was not known to the j witness. 
The record is correct so far as the record goes and does not 
indicate any sales from April 1923 to September 1924. It 
does not show that Mrs. Hargett purchased the goods on 
January 29, 1923. It isn’t customary to send biljs to the 
place of employment but to the address given by ithe pur¬ 
chaser. She has only the one address, and we don ft send a 
bill to a person’s place of business unless we can’t reach 
them at their residence. 

To further maintain the issues on his part joined, the de¬ 
fendant produced Mrs. Frieda Wright, who being first duly 
sworn, testified in substance as follows: 
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I live at Clifton Terrace, Fourteenth and Clifton Streets, 
Northwest, and have lived there since 1923. I know John 
E. Sears and Teresa H. Sears. My husband is her uncle. 
In 1920 and 1921 I resided at Thirteenth and Clifton 
Streets, Northwest, after which I moved to 4400 Eighteenth 
Street, Northwest, where we lived in 1923 and 1924. During 
the latter two years my husband and I visited Mr. and Mrs. 

Wright on South Carolina Avenue, Southeast, dur- 
51 ing which years we would exchange visits, I could¬ 
n’t say exactly how many times, a great many times 
for dinner and evening calls. Teresa Sears was working at 
the McLachlen Banking Corporation. On the occasions of 
our visits there I saw Teresa during the years 1923, 1924, 
and 1925. It would be impossible for me to tell how many 
times I was there, because at that time I was working and 
sometimes it would be several weeks that I wouldn’t be in 
their house at all. I met a lady in the Wright home by the 
name of Charlotte Price, and I saw her there occasionally. 
I never heard of Teresa moving to Virginia and did not 
know of it. I heard of a divorce proceeding in Alexandria 
but I couldn’t recall the date or details. Teresa told me she 
was going to try to obtain a divorce from Hargett in Vir¬ 
ginia. I knew people to go out of the District of Columbia 
into Virginia and get a divorce, but I am unable to fix the 
time or date when any conversation was had. I never dis¬ 
cussed the matter of her divorce with her after she got it, 
though her mother told me about it. It was a long time af¬ 
terwards and would be impossible for me to tell how long 
after that last conversation it was that I learned it. I never 
heard the discussion of Teresa living in Virginia. I knew 
Mr. Hargett, but I never saw him while I was visiting there. 
I think he was in North Carolina, but I knew him when he 
was in Frederick, where he was a veterinary surgeon. I 
don’t recall when Teresa left him. I never saw him before 
he left for North Carolina. I never ran into him when I 
was visiting back and forth at the Wright house. 

Upon cross-examination, the witness testified as follows: 

I couldn’t say how often I visited the Wrights. Some¬ 
times it w’ould be two weeks, sometimes it wouldn’t be for 
more than a month, then some months. I frequently saw 
Mr. Sears there upon my visits. My husband and I were 
visiting the Wrights all during the twenties. I started visit- 
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ing them in 1918 when I married Mr. Wright. The last time 
I was in their home was the last Sunday in February 1934, 
just before Mr. Sears left for New Mexico. I did not accuse 
Mrs. Sears for being too nice to my husband. Thej^ did not 
quarrel. I stopped going there because they y^ere not 
friendly. I don’t know when the children came to live at 
1324 South Carolina Avenue, Southeast. I do know Judge 
Parker used to spend some winters there. I do not know 
when Mrs. Wise died. We usually left between nine and 
ten o’clock, never later than ten. We were not always in¬ 
vited but frequently went there to call without any in- 
52 vitation. I never wrote to Mr. Sears at Albuquerque, 
New Mexico, nor did he send me any money from 
there. He never sent or gave me any money at any time. I 
don’t remember when I met Charlotte Price. I don’t know 
that Charlotte Price lived at 1338 South Carolina^ Avenue, 
Southeast, nor the year. The Wrights are not friendly with 
my husband and me. I speak to them when they speak to 
me. I did not speak to Mrs. Wright this morning and she 
did not speak to me. , 

Upon redirect examination, the witness testified as 
follows: i 


It would be impossible for me to tell the occasion when I 
first saw Mr. Sears at the Wright home. He was usually 
there on Sunday at dinner when we were there and when 
he wasn’t working. Sears was there during the wleek when 
he was living there. I don’t know the date when 1 first be¬ 
came acquainted with him. When I left there as Ihte as ten 
o ’clock at night, Teresa would be there. Mr. Sears has vis¬ 
ited me recently. In fact, he called at our house last night. 

To further maintain the issues on his part joined, the de¬ 
fendant called as a witness Joshua P. StedehoudeV) who be¬ 
ing first duly sworn, testified in substance as follows: 

I am the Collection Manager at Lansburgh & Bro., and 
have been employed there since about the first of November 
1935. Among our records is an application for credit dated 
September 13, 1924, which the plaintiff admitted' bore her 


signature, and she likewise admitted a credit slip bearing 
date of February 7, 1928. The application fori credit of 


September 13, 1924, was made by Teresa W. Hargett, di¬ 
vorced; residence, 1324 South Carolina Avenue, Southeast, 


for ten years. 
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The witness testified so far as they were concerned and 
for purposes of credit, Mrs. Sears had lived at that address 
for ten years. The place on the application for former ad¬ 
dresses was left blank. It showed her occupation as that of 
Paying Teller, McLachlen Bank for four years. Item No. 
3, under date of February 7, 1928, showed Mrs. John R. 
Sears, 252 Kentucky Avenue, Southeast, and showed an ac¬ 
count formerly at Lansburgh & Bro., as Teresa W. Hargett, 
now married to John R. Sears. One’s credit is investigated 
before credit is allowed, and the sheets which would show 
any change of address are kept in the store for a while and 
then transferred to an inactive vault. It would take pos¬ 
sibly three or four hours and maybe five to locate the 
53 changes of address. 

To further maintain the issues on his part joined, 
the defendant called as a witness Mrs. Anna Frame, who be¬ 
ing first duly sworn, testified in substance as follows: 

My name is Anna Frame, and I am employed at the 
Washington Navy Yard, and live at 1326 South Carolina 
Avenue, Southeast, next door to Mrs. Wright. I have lived 
there for twenty-three years. The Wrights moved next 
door to me not less than a year after I moved there. I have 
a little boy who will be seventeen years old in July, and 
Mrs. Sears had a little girl about the same age. My little 
boy and Mrs. Sears’ little girl played with each other in 
front of the house and were quite friendly. There was a 
slight argument or misunderstanding between the Wright 
family and me a long time ago. It came up shortly after 
my boy was born, but that made no difference to the chil¬ 
dren. Mrs. Hargett was present frequently when the chil¬ 
dren were playing together. I would see her going out to 
work in the morning and coming home in the evening and 
sometimes on Sundays when she didn’t go anywhere. I 
don’t recall the date I met Mr. Sears. I don’t know how old 
my boy was, though I believe he was in school. I would ob¬ 
serve Mrs. Sears present at the time Mr. Sears was keep¬ 
ing company with her. After the child was born, Mrs. 
Sears left Washington and returned after a while, and after 
she and Mr. Sears got married I did not see her around for 
sometime. I don’t sit in the front of the house very much, 
and I never sit on the front porch, so I don’t see so much of 
the neighbors. I would see her once in a while. Her 
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coming and going seemed to be as usual. I never knew she 
lived in Virginia. | 

Upon cross-examination, the witness testified | in sub¬ 
stance as follows: 

My trouble with Teresa was a personal matter,' and the 
occasions I saw her it was accidental. I knew her prst hus¬ 
band, and I knew that he left there so many years ago, 
either in 1921 or 1922, after they lived in Frederick. I saw 
him after Mrs. Hargett came back from Fredericji. I did 
not know that Teresa lived at New Bern, North (parolina, 
for a while. She was first known as Mrs. HargettL 
To further maintain the issues on his part joined, the de¬ 
fendant produced Mr. K. P. Wright, who being first duly 
sworn, testified in substance as follows: 

' I 

I am employed in the Disbursing Office of the District 
Government and have been connected with that office for 
fifty-four years. I am the husband of Frieda Wright 
54 and an uncle of Teresa Sears. I remember when Mr. 

and Mrs. Hargett lived in Frederick, Maryland. We 
were on visiting terms with my brother and his wife during 
that time. We would exchange our visits rather infrequent¬ 
ly, possibly once in two or three months. We started our 
visits to the Wright’s when they first moved to 1324 South 
Carolina Avenue, Southeast. I saw Hargett there at the 
time. When Mr. and Mrs. Hargett separated, she came 
back to Washington. I never saw Mr. Hargett there after 
they separated. I cannot recall the time of the year when 
they separated. I met Sears for the first time at iny broth¬ 
er’s home. Maybe it was a year after Mrs. Hargett and Dr. 
Hargett had separated, as I do not recollect defini^y when 
it was that I first met Sears. I suppose we saw him practi¬ 
cally every time we were over there. He would stay until 
about ten o’clock and very rarely thereafter. T^e usually 
left about the same time. She was keeping company with 
Sears at the time. I never knew Mr. Watts. I do not recall 
the time when Teresa moved away from 1324 So^th Caro¬ 
lina Avenue, Southeast. I heard she was away. I don’t re¬ 
call having gone there and failed to see her. Otir dinners 
weren’t formal, but were just casual. I knew Judge Parker, 
and he stayed most of the winter at the Wright’s as he 
lived in Montana and practiced law there, but 11 could not 
recall the winters. I don’t recall any particular thing about 
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her divorce in Virginia or anything that she told me con¬ 
cerning it. I do not recall the exact number of years when 
any mention was made of Teresa’s divorce after Mr. Sears 
started coming around. It was probably about 1923 when I 
first heard of the divorce. Asked if he knew that Teresa 
had moved out of the house and gone to Virginia for the 
purpose of a divorce, witness replied that he had no definite 
Lmowledge that she had ever moved out. 

I know it was in the spring that she came back from Fred¬ 
erick to Washington, I think in 1921. I did not visit her in 
Frederick. I don’t recall that I saw Hargett after Septem¬ 
ber 1921, or whether he visited the house to see her and the 
children during that time. He may have been there and I 
might not have known about it. 

To further maintain the issues on his part joined, the de¬ 
fendant produced as a witness Mr. George 0. Smithson, 
who being first duly sworn testified as follows: 

I am the Credit Manager of Mayer & Company, and from 
the records of the company it shows that Teresa W. 
55 Hargett opened an account there on February 3,1926, 
and bought a bedroom suite. This purchase was 
made on January 20, 1926, the terms of which were $25.00 
cash and $20.00 a month. 

Upon cross-examination, the witness testified: 

I made an investigation through the Stone’s Mercantile 
Agency of Mrs. Hargett, as I was the Credit Manager there 
in 1926. The application for credit shows that she was keep¬ 
ing house at 1324 South Carolina Avenue, Southeast, since 
1916. This is one of the considerations that prompted us to 
extend credit to her. Stone’s Mercantile Agency has been 
operating here for about twenty-seven years, but sometimes 
we are furnished incorrect information. 

Whereupon the defendant introduced into evidence a 
duly authenticated record of the proceedings in the Corpor¬ 
ation Court of Alexandria, which shows the issuance and 
service of a subpoena by Teresa W. Hargett against Ernest 
G. Hargett at New Bern, North Carolina, which required 
him to appear and answer a complaint of Teresa Hargett 
at the term of Court beginning the third Monday in July 
1924; also a certified copy of the Bill of Complaint alleging 
desertion at Frederick, Maryland, of the plaintiff by the de¬ 
fendant on April 10, 1921, and the residence and domicile 
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of the plaintiff in Alexandria, Virginia; a final decree of 
the Corporation Court of Alexandria dated August i27,1924, 
dissolving the marriage between Teresa Hargett and Ernest 
G. Hargett, and awarding the plaintiff custody of the minor 
children of the parties; transcript of the testimony before 
Judge Smith of the Corporation Court of Alexandria, 
which in substance was as follows: | 

Teresa Hargett testifying said: i 

I am the plaintiff in this case and am a resident'of Alex¬ 
andria and have been for more than a year imihediately 
prior to the institution of this suit. I am employed at the 
McLachlen Bank in Washington and go back and! forth to 
work. I was married to Ernest G. Hargett on Obtober 3, 
1910, at Rockville, Maryland, and have not lived ^th him 
for three years. We were separated April 10, 1921. We 
were living in Frederick, Maryland, and when I was visit¬ 
ing my mother in Washington, he left Frederick and sold 
our furniture, and for two years I did not know where he 
was. He is now in North Carolina and we have two children 
of the marriage. He has not contributed anythifig to my 
support, and I have not lived with him since April ilO, 1921. 
I tried to find him but could not succeed until aboi|it a year 
ago. Dr. Hargett is a veterinarian. We have two 
56 children, and I desire their custody. There is no 
hope of my going back to live with him again. He 
never supported us. He was a heavy drinker and got in 
quite a bit of trouble in Frederick and Washington. At 
present I intend to remain here. I have not ma^e plans 
just yet of what I am going to do. I came here Iwith the 
idea of staying. I 

When interrogated by the Court, the witness testifed that 
prior to coming here she lived in Washington and that she 
had people living there. When she visited her mother while 
she was living in Frederick, Hargett went off, and she had 
to go to work, and she sought employment in Washington. 

I came to Alexandria about sixteen months ago and I live 
at 314 South Fairfax Street, with Mrs. Hall. I have been 
getting my breakfast in town, but I usually got my dinner 
in Washington. j 

Mrs. Hargett further produced as a witness Mrs. Myrtle 
C. Hall, who testified that she had known Mrs. Hargett for 
about fourteen months and that Mrs. Hargett had been 
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living with her during that time and that she was living 
there at the time of the witness’ testimony. She testified 
that she had lived at 314 South Fairfax Street all of her life 
and had not heard Mrs. Hargett testify with respect to her 
intentions, though she stated that Mrs. Hargett appeared 
satisfied. Mrs. Hargett came to live with the witness in 
June 1923, and previous to that time had lived for a few 
months at the Wagar Apartments with Mrs. Peyton. 

Mrs. Sidney G. Wright further testified for Mrs. Hargett 
as follows: 

I am the mother of Teresa Hargett and live at 1324 South 
Carolina Avenue, Southeast, and my daughter lives at 314 
South Fairfax Street, Alexandria, Virginia. I visited her, 
and she has lived at that address for about fourteen months 
and for about two months prior thereto with Mrs. Peyton. 
The witness testified that the plaintiff had received infor¬ 
mation from Frederick that Hargett had disappeared and 
that the furniture had been sold. She tried to locate him 
but Dr. Hargett’s people kept information from her, and it 
was only last year that she learned where he was. I sup¬ 
ported the children and have them today. My daughter 
was visiting me at the time Dr. Hargett disappeared, and 
we did everything we could to try to locate him. He has not 
contributed anything to their support. Somebody had to 
help her, and it was a strain on us. Dr. Hargett is a 
57 hard drinker, and he got in trouble in Frederick, 
Maryland. 

To further maintain the issues on his part joined, the de¬ 
fendant read into evidence the deposition of Maxy H. Mc¬ 
Caffrey, of Frederick, Maryland, taken on November 16, 
1935, at Frederick: 

My name is Mary H. McCaffrey, and I have lived at 109 
West Patrick Street, Frederick, Maryland, property owned 
by me, since January 29,1909, and I am a widow. My hus¬ 
band died in July 1927. I rented office space. Boom 111, to 
Dr. Hargett in 1921, and had rented it for about a year. I 
know that he left in the fall of 1921. 

The witness produced the records regarding Boom 111, 
which was a receipt book containing stubs showing the pay¬ 
ment of rent. Bent was shown to be paid for April, June, 
July, August, and September of 1921. 
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He was in his office two months after that, bu^ he went 
away. He left during cold weather, and we did I not hear 
from him. He owed us for two months’ rent. 'He went 
away in October or November, but his things wdre in the 
office for two months, and he did not pay after September. 
When he finally left, I felt he owed me for two mohths. He 
never returned to get his things in the office. The hand¬ 
writing is that of my husband. I don’t know how long prior 
to May 1921 Dr. Hargett occupied the office. 1 guess it 
was April. I haven’t a receipt book for the tim^ prior to 
that, and I don’t know what became of it. This book has 
been in my possession since my husband’s death. Room 
111 was one large room and I didn’t go into it while it was 
occupied and couldn’t tell you whether there was a couch in 
it. I do not know what kind of business Dr. Hargett was in. 
I think I heard him say to my husband that someone on the 
farm had sent for him as the cow was sick. I didn’t go into 
his room when Dr. Hargett left. It was dark in there, and 
Moler went in and took the things out. He is sojne fellow 
who lives in Frederick. He said Dr. Hargett owed him 
something and he was going to take his things. In the sum¬ 
mer we would sit at the door, and I would see him going in 
and out, and two or three times he had stopped to talk to us. 
I knew nothing of his personal habits or his engagements 
with Moler. I never saw him intoxicated. Dr. Hargett was 
always about one month behind in his rent. I made 
58 no attempt to levy on his belongings for rent. 

The defendant, to further maintain the i issues on 
his part joined, produced as a witness Mr. Francis E. Rup- 
pert, who being first duly sworn, testified that he was the 
Collection Manager at Frank R. Jelleff’s and I produced 
certain correspondence and records from the file of Jelleff’s. 
Applications of credit under date of March 16,; 1934, and 
January 17, 1923, were introduced, the latter showing that 
Mrs. Teresa W. Hargett applied for credit at JeUeff’s on 
February 9, 1923. The name of the Credit Manager ap¬ 
peared blank. The witness testified he had beep with Jel¬ 
leff’s since 1926. Carbon Copy of a letter bearing date of 
September 8, 1923, was attached to an undalted letter 
signed by Mrs. Hargett, which are as follows: j 
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‘‘September 8,1923 

“Mrs. T. W. Hargett, 

1324 S. C. Ave., S. E. 

Wasbington, D. C. 

Dear Madam: 

“We take this occasion to thank you for your esteemed 
order of today for a coat for $95.00, which we have charged 
to your account. In order that you will be thoroughly fa¬ 
miliar with the terms on these coats, we beg to quote them 
to you; we will store the coat free of charge until November 
1st., which is the usual time for delivery and settlement is 
required by December 1st. 

“We will thank you to confirm these terms in writing and 
awaiting your convenience in the matter, we beg to remain 

Very respectfully, 

FRANK R. JELLEFF, INC. 
EML/H Dept, of Accounts.” 

“1324 S. C. Ave. 

“Frank R. Jelleff, Inc. 

Washington, D. C. 

Dear Sir: 

“The contents of vour recent letter noted and I 
59 wish to state, that the terms are perfectly satisfac¬ 
tory to me. 

“Please credit the enclosed check to my account. 

Very truly yours, 

TERESA W. HARGETT.” 

Upon direct examination, the witness testified they kept 
their ledger sheets for about five years and then destroyed 
them. 

Upon cross-examination, the witness testified that he had 
been with Jelleff’s since 1927, and when questioned as to 
whether or not the undated letter was responsive to a letter 
written September 8, 1923, the Court refused to permit the 
witness to answer but interjected: 

“Hovr does he know?” 

“Mr. Wood: He is Collection Manager there, and he 
has the files.” 

Whereupon the following transpired: 
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‘‘Mr. Neudecker: And he didn’t come there until after 
these letters were received or written. She admits the 
signatures in evidence. I 

“The Record shows that they are admitted without eva¬ 
sion. I 

“The Court: I don’t know what it is responsiye to. 
“Captain Wood: She sends them a check to pay a bill 
and she doesn’t even say how much. What is thht respon¬ 
sive to?” 

The plaintiff, to maintain the issues on her part joined, 
respecting the validity of her marriage to John R. Sears, 
being first duly sworn, testified in substance as follows: 

My name is Teresa H. Sears. I married Ernest G. Har- 
gett on October 3,1910, at Rockville, Maryland. I was six¬ 
teen and he was twenty-one. There were two children bom 
of the marriage, a boy and a girl. We first lived at the Ari¬ 
zona Hotel, 310 C Street, Northwest, for about a'year. At 
that time Dr. Hargett was an enlisted man in the! Army at¬ 
tached to the Army Medical School. He started to study 
to become a veterinarian at George Washington Univers¬ 
ity and was a student there for three years. He finished 
his enlistment in the Army and about a year thereafter con¬ 
cluded his course at George Washington University. Upon 
graduation, we moved to New Bern, North Carolina, where 
we lived for about two years. After that we j moved to 
Raleigh, North Carolina, where we lived for a short 
60 while, and then I came back home—to Washington, 
1324 South Carolina Avenue, Southeast, which 
house my mother and father owned, and lived there quite 
a while, from then on. Dr. Hargett went away for quite a 
while, and I didn’t know where he was. It was just before 
the United States entered the World War. I had only one 
child at that time. I returned to Washington to live with my 
parents because he went away, and I found out later he had 
joined the British Army, I think at Norfolk, Virginia, and 
was engaged in the transportation of horses. Hr. Hargett 
disappeared on me, and I didn’t know anything about him 
until someone told me that he had enlisted He; thereafter 
returned to the United States, and we effected a reconcilia¬ 
tion. Another child was bora of the marriage in' 1919. Dr. 
Hargett obtained employment with the District Govern¬ 
ment and was detailed to Frederick, Maryland,jin connec- 
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tion with the testing of cattle there, as Frederick is one of 
the sources of milk supply for the District of Columbia. We 
lived in an apartment over a grocery store at Frederick, 
and then Dr. Hargett started drinking. We moved to Mrs. 
Baumgardner’s house, 238 North Market Street, Frederick, 
Maryland, in 1919, and lived there until the following year, 
1920, during which time Dr. Hargett drank most of the time 
and would go off on sprees and let his business go for weeks 
or months. He was put out of his Government position and 
went into private practice. There would be a time for three 
or four months when he didn’t touch a drop, and then there 
would be a time when he wasn’t sober for a day in two 
months. I had to have him put in a padded cell at the State 
Insane Asylum twice as he had delirium tremens, as they 
had no hospital equipped for such cases in Frederick. His 
sprees were a continuous affair. Sometimes as much as for 
ten days I did not see him, and I would go to his office, and 
he would be lying on the floor drunk, and I could not gain 
entrance. Often for days Mrs. Baumgardner would send 
me food, and I would send home to my father to get money. 
In fact, I sent my boy to my father to go to school as it was 
such a strain to take care of my baby. The food Baumgard¬ 
ners brought me was food they cooked for themselves. I 
talked to Mrs. Baumgardner about a month ago. In Au¬ 
gust 1920, Dr. Hargett went on one of his sprees, and I did¬ 
n’t know where he was. I had no money or food, so I tele¬ 
phoned my father and told him he would have to come up 
and get me, which he did. So I packed up my clothes and 
took my baby and went to live with my father. I went to 
work in the McLachlen Banking Corporation in 1921 and 
have been working there continuously ever since. My 
61 father returned my child and me to his home. In 
September 1920 I returned to Frederick to look for 
my husband. I went there on several occasions. I got in 
touch with him, and we sort of made up again, and he would 
come down to Washington on week-ends and promised to 
stay sober and do better. My grandfather at the time was 
living with my father, and he was very ill. He died on Feb¬ 
ruary 22, 1921, and I nursed him. My husband requested 
me to return to Frederick, but in the meantime he got on 
another spree. I told him I had stood as much as I could, 
knowing he couldn’t support me and my baby when he was 
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like that. I went back to Frederick, it must l^ave been in 
April 1921, and tried to find him, and nobody seemed to 
know anything about him or where he was, as hb was off on 
another spree. I did not after April 1921 live \fith, cohabit 
with, or have intercourse with him. In the fall of 1920 up 
until April 1921, during the time when Dr. Hargett was so¬ 
ber, he came to the house when my grandfather was sick, 
and, as I said, we sort of made up. He stayed jthere at the 
house when he visited me. He would drive down every 
week-end, and I went back up there for a few days, but he 
had no home for me and only had a room, and during my 
visits I would stay with Mrs. Baumgardner. I| can’t recall 
exactly the last time I saw him, although it was sometime in 
March 1921. I went up again in April but could find no 
trace of him. I received information that he had left there, 
and after April I did not see him and couldn’t get in touch 
with him. It must have been around April 10, that is the 
date I fixed for his desertion in my Alexandria divorce suit. 
After September 1920 he did not contribute anything to¬ 
ward my support and maintenance or that of the children. 
He now and then would send my little girl about $5.00, not 
more than $15.00 or $20.00 a year. I recall my wsit to Fred¬ 
erick, Maryland, with Mr. Wood and Mr. Paine in Novem¬ 
ber 1935. i think I had met Mr. Mobley prior to November 
16,1935, but did not know what business he wad engaged in. 
I understood that Dr. Hargett had been dealing with Mr. 
Mobley and had stored his furniture with hiud and that it 
had been sold, but I did not know where it w^s stored or 
whether it had been sold. We went to several storage 
places on November 16, 1935, and found Mr. Mobley, who 
gave his deposition in this case, but prior to I that time I 
did not know what had become of the furniture. After 
March 1921 I did not see Dr. Hargett fbr about ten 
62 or twelve years, and I continued to liye with my 
mother and father at 1324 South Carolina Avenue, 
Southeast, until May 1923, when I moved to Albxandria. I 
met a girl who had an apartment in Alexandria, and as I 
had always wanted to get an apartment of my own and as 
we had some trouble at home and my mother Is home was 
very crowded, I felt like I wanted to move out.| The girl’s 
name was Mrs. Robey. I do not know where she is now and 
have made no effort to find her. I first lived at the Wagar 
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Apartments in Alexandria. When I first left home, my 
aunt, Mrs. Wise, was living there. She died in November 
1923. Also, my mother’s uncle from Montana. Miss Char¬ 
lotte Price did not room with me. She lived at 1328 South 
Carolina Avenue, Southeast. She had roomed with us, but 
the house was crowded. There were three bedrooms in the 
house. My father and mother occupied one. My aunt occu¬ 
pied another, and I don’t think anyone shared the room 
with her. My two children and I slept in the other room. 
My uncle would always come from Boulder, Montana, and 
spend about six months each winter with us. There was 
considerable unpleasantness around the house at the time, 
and I moved to Alexandria because the rent over there was 
cheaper, and I thought eventually I could have my children 
with me. At the time I moved to Alexandria, Mrs. Robey 
and I paid $32.00 a month for a furnished three-room and 
kitchen apartment. Things did not go just as well as I had 
expected, and I wasn’t as well satisfied with this girl as I 
might have been. She just wasn’t my type, and I didn’t ap¬ 
prove of some of the things that she was doing, and I could- 
n’t bring my children in with a person like her, and I made 
up my mind I wanted to get in a private home and then I 
could look around for an apartment. I didn’t receive any 
legal advice regarding a divorce in Alexandria prior to 
moving there. It was during the spring of the following 
year that I think I consulted Mr. Clyde B. Lanham. I don’t 
recall now how I came to meet him. He advised me that he 
thought I could get a divorce in Virginia. That was in 
Mav 1924. I did not move to Alexandria with the then in- 
tention of getting a divorce there. I went there to make a 
home of my own and not be dependent upon my father and 
mother all the time. Apartments were cheaper there and I 
had trouble with my parents and felt the house was too 
crowded and I wanted eventually to have my children with 
me. It was my intention to make that my home, but I 
changed my mind. I first lived in Alexandria with Mrs. 
Peyton. 

The witness then was presented a cancelled check 
63 drawn on the McLachlen Banking Corporation to the 
order of Mrs. M. C. C. Peyton dated May 15, 1923, 
for $16.00, cancelled through the National Bank of Wash¬ 
ington, and identified her signature. The notation on the 
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check was “Rent, May 10 to June 10.” Another check, 
dated June 10, 1923, to Mrs. M. C. C. Peyton for $16.00, 
cancelled through the National Bank of Washiligton on 
June 14, 1923, with the notation, “Rent, Apartnjent 12— 
June 10 to July 10.” 

The witness then produced fourteen checks, cancelled con¬ 
secutively and monthly, drawn by her to the order of Mrs. 
Charles Hall, each in the sum of $10.00, drawn on the Mc- 
Lachlen Banking Corporation, and each noted for rent, be¬ 
ginning July 9,1923, and ending September 9,1924. These 
were consecutive monthly checks and all but one cancelled 
through the McLachlen Banking Corporation. The other 
was cancelled through the Franklin National Bank of Wash¬ 
ington. The witness also produced cancelled check dated 
October 18, 1922, to Frieda Wright for $10.00; another 
check, dated November 20, 1920, to Dr. Kearney fbr $10.00, 
and another check dated December 15,1922, to Dr.i Kearney 
for $21.00, these checks being drawn and cancelled by and 
through the McLachlen Banking Corporation and Signed by 
the witness. I 

When I first went to work at the McLachlenj Banking 
Corporation, I was employed as a clerk. This was in 1921, 
and in April 1923 I was made a paying teller and have been 
one since that time. The reason I moved from Mrs. Pey¬ 
ton’s to Mrs. Hall’s plac^ was because I did not!like Mrs. 
Robey, and I happened to meet a lady who told me i that Mrs. 
Hall was a very nice woman and kept a nice home and she 
thought maybe Mrs. Hall might let me have a room with 
her. I said that I couldn’t stand the place where I was 
living, and I called on Mrs. Hall in June 1923, seeking a 
room with her. She had no other roomers and did not 
operate a rooming house, and her husband is employed at 
the Peoples’ Drug Store in Alexandria. At the time I 
lived in Alexandria, I continued to work for the McLachlen 
Banking Corporation, at Tenth and G Streets, Northwest, 
and I frequently got my breakfast at a little place on Royal 
Street before coming to work. I had to leave the house 
about seven o’clock every morning because I had to be at 
work at eight o’clock as the bank opened at eight-thirty. I 
got the street car in Alexandria in front of the place 
64 where I get my breakfast. It would take me about 
three-quarters of an hour to come to Washington, 
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and my destination was Twelfth and Pennsylvania Avenue, 
Northwest. When I moved to Alexandria, I took all my 
clothes with me, and they remained at Mrs. Hall’s. I took a 
taxicab from home to the Twelfth Street car stop, and then 
took a street car from there. I met Mrs. Robey about two 
months before I moved to Alexandria. Someone introduced 
me to her at a card party, according to my best recollection. 
It might have been at an Eastern Star meeting. I was anx¬ 
ious to move out of the Wagar Apartments, and then I went 
to live with Mrs. Hall. At times I spent the night with my 
mother and children in Washington. I did not spend every 
Saturday and Sunday night with them. Possibly every 
couple of weeks I would go over and spend the night with 
them, and on those occasions I would sleep downstairs on 
the couch. My children slept in the little bedroom on the sec¬ 
ond floor. Only two of the rooms are large and the small 
one was a hall room that wouldn’t contain a three-quarter 
bed. Mrs. Wise died in November 1923. In the fall of 1923 
Judge Parker came. He left in June 1924. Judge Parker 
is still living and is now in Montana. He is seventy-five 
years old and has been very sick and hasn’t visited us for 
several years because of his health and his inability to 
travel. I took my boy to Alexandria with me on occasions 
because I was lonesome and wanted company. My boy 
was old enough to get on the street car in the morning when 
we returned to Washington and go to my mother’s home. I 
did not take my daughter over there because she was too 
young. In September 1924 I moved back to Washington. 
My mother was trying to get me to come back home and in¬ 
sisted since those people had gone from there, there was 
more room. I thought things might be better, as my plans 
did not pan out so well in Alexandria as I couldn’t find an 
apartment that I liked so I returned. I was making at that 
time $75.00 a month at the McLachlen Banking Corpora¬ 
tion. I met Sears in 1923. I never crowded him to marry 
me. At that time I was keeping company with two other 
gentlemen, George Watts and Robert Poole. I didn’t see 
him constantly when I first met him. The first year I did 
not see him so often. I did not see him practically every 
night. Sometimes it was twice a week, sometimes only once. 
And then sometimes for one, two, or three weeks I wouldn’t 
see him. Mr. Sears took me to Alexandria several 
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65 times and he knew where I was living. Quite fre¬ 
quently he took me to the street car stop at Twelfth 
Street and Pennsylvania Avenue, Northwest, where I 
would obtain a street car for Alexandria. Mr. SearS and I 

• I 

had a quarrel about his not taking me to Alexandria instead 
of the car stop because he had an automobile and could have 
driven me over there rather than taking me to the street car 
stop. I recall an incident on the speedway when Mr. Sears 
inquired concerning Dr. Hargett. It wasn’t long after we 
met each other. Mr. Sears said: 

‘^Do you think he might show up here in Washington and 
get after me?” I 

I said: j 

“Well, we have been separated a long time and I don’t 
even know where he is and haven’t heard from him so you 
needn’t worry about him, I guess.” i 

Mr. Sears never gave me money to pay my rent with. It 
isn’t a fact that he gave me money on two occasions. I al¬ 
ways paid my own bills and I never asked him to lepd me a 
cent. I did not get my meals with him. When he came to 
see me, I would either eat at home or get my meals down¬ 
town. I would sit out in the car and wait for him yhile he 
went in to eat because he wouldn’t go in places thatjl would 
go to eat. I felt they weren’t fit places for a lady to' go into. 
I would either eat before or after I met him. He never ate 
at our house two or or three times a week, though he did eat 
there frequently on Sunday. Mr. Sears never met nie at the 
bank during the year 1923 or 1924. The only tim0 he met 
me there was after we were married. The following sum¬ 
mer after my divorce, Mr. Sears took me and the ihembers 
of my family to the beaches. About a year before ^e were 
married we started keeping steady company. Then occa¬ 
sionally he would take me to Eastern Star parties. This 
was at least a couple of years after I had met him. We 
were married in November 1927, and I obtained my divorce 
from Dr. Hargett in 1924. The night he took me toi Alexan¬ 
dria I told him I was living there but did not then speak to 
him about getting a divorce as I had no intention of it when 
I went there. I wasn’t thinking of getting married again 
or anything like that. It was the following summer that I 
thought it would be better for me to be free. I corresponded 
with Dr. Hargett’s people in North Carolina, ascertained 
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where he was, and gave his address to my lawyer in 
Alexandria. I did not correspond with him concern- 
66 ing the divorce. I saw Dr. Hargett, after we were 
separated in 1921, next in 1931 on the occasion of my 
visit to his sister in North Carolina. That was after my 
marriage to Mr. Sears. Dr. Hargett’s sister and I have 
been good friends. He heard I was in New Bern and came 
to visit me. Dr. Hargett was married and had one child by 
that marriage. I never received any notice of divorce pro¬ 
ceedings in North Carolina. He deserted me in 1918 be¬ 
fore the girl was born. It was only a few months before 
we were engaged that Mr. Sears and I started to go to the 
theater more frequently, and I had not kept company with 
him to the exclusion of others np to that time. We fre¬ 
quently had quarrels and he indicated his jealousy of others 
that kept company with me. Mr. Sears never took my chil¬ 
dren to Sunday School, and I never saw him on Sunday 
mornings. Sometimes in the evening he would come by and 
pick us up and drop us off there at the church. He would 
attend services on Easter Sunday. That is the only Sunday 
I can remember in the year that he went to church. I be¬ 
lieve that he came around to see my people when I was 
living in Alexandria about once a week. Sometimes I would 
visit my children and parents and would not leave for Alex¬ 
andria until the last car about eleven forty-five p. m. Sears 
took me to Alexandria and knew where I lived there. He 
was not at 1324 South Carolina Avenue, Southeast, three or 
four times a week in October 1924, nor did he have dinner 
there that often, nor did I have any special time to expect 
him when he came. My father and mother objected to my 
going with him while I was married, as they did not want 
me to become interested in anyone else while I was married. 
The reason I came to Washington was because my aunt had 
died and my uncle had gone to Montana. My mother kept 
the children while I was away. My mother still has my 
daughter, and my son is now married. My mother has 
practically raised my two children. The testimony I gave 
Judge Smith of the Corporation Court in Alexandria was 
true then, is true today, and I reaffirm it. Mrs. Peyton, I 
understand, is in very poor health. 

It is my custom to keep most of my cancelled checks, par¬ 
ticularly those relating to bills for my children, dentist’s and 
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doctor’s bills, and being in the bank, I sort of made a bnsi- 
ness of it. I do not keep all of my checks. All the charge 
accounts I had were opened prior to May 1923, ahd I can¬ 
not state when the undated letter was written. I 
67 know of no reason for not dating it. i 

Upon cross-examination, the witness testified in 
substance as follows: 

I think it was Miss Robey with whom I lived, and I think 
she was single, but I am not sure. I believe I did hear of 
her filing a suit for a divorce in Alexandria, but t have no 
idea when it was or how she made out with it. It iwas sev¬ 
eral months after that I heard about this. I didn’t care 
much for her and knew even less, except that I f^und she 
wasn’t a desirable companion. I do not stiU say I she was 
single. I would say she was married, to be getting a di¬ 
vorce. We did not move to Alexandria together. , She was 
living there at the time I moved there. I met Miss Robey at 
a card party in Washington, and we were talking^ and she 
advised me she had an apartment over in Alexandria. I 
liked it in Alexandria and I wanted a place where I could 
cook my meals and have my children with me e'^entually. 
Mrs. Peyton was a tenant in the apartment building the 
same as I was. We rented an apartment from her consist¬ 
ing of three rooms and a kitchen. I inspected it| before I 
moved in. I would need a kitchen if it had been desirable 
for me to bring my children to Alexandria. I do not know 
who represented Miss Robey in her divorce suit iii Virginia 
and I never discussed the question of divorce with her. I 
never left home for any length of time to live with another 
girl before. I was just a church-going lady and tdok an ac¬ 
tive part in the Sunday School and was also active in the 
Eastern Star. I made no investigation to find lout what 
kind of a person Miss Robey was. The people \^ho intro¬ 
duced me to her said that she was all right. I don’t recall 
just who they were. She was commuting from Alexandria 
and working here at the time she lived there. She stayed 
at the apartment every night the same as I did. | We saw 
each other in the evenings, but I had my work and she had 
hers. We did not sleep in the same room. Miss I^bey had 
callers, but I had none. I believe she worked in the Govern¬ 
ment until eight o’clock in the morning. I knew something 
about Alexandria when I moved there. The apartment was 
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on Fairfax Street near King Street, and it is still there. It 
is practically in the heart of Alexandria. It had no yard. 
I could have had my children there notwithstanding it had 
no yard. There were no street cars on the street where my 
children lived in Washington and they were not pent up and 
had a yard to play in, and they knew the other children in 
the neighborhood. They attended school in Washington. It 
was after I inspected the Wagar Apartments that I 
68 decided to leave my children in Washington. After 
all, I wanted to get a place where I could have them 
with me to avoid the trouble to anyone of having to care for 
them, and I always wanted a place of my own where I did¬ 
n’t have to be dependent upon my mother and father. I did 
not go to Alexandria for a divorce. I didn’t have that in 
mind. Not to my knowledge did Mr. Lanham file a divorce 
suit for Mrs. Eobey. I don’t remember the occasion I met 
Mr. Lanham. I don’t know that Mrs. Eobey introduced me 
to Mr. Lanham. I heard she got a divorce, and I had for¬ 
gotten it until you mentioned it, and that is all I do know 
about it. I do not know what became of her after she got a 
divorce. I think I met Mrs. Eobey a few times coming 
over here, but did not meet her or see her anywhere else. I 
am sure about that. I decided to leave the Wagar Apart¬ 
ments because of the conduct of Mrs. Eobey. There was a 
great deal of drinking around there. I couldn’t sleep at 
night, and that was one of the reasons I left. Mrs. Peyton 
kept the apartment clean. When I paid Mrs. Peyton, the 
other girl paid her, too. I spent every night at the Wagar 
Apartments. I spent Saturday at home, and probably Sun¬ 
day. I can’t remember just what nights I did spend home. 
When I met Mr. Sears, he had a Dodge car. I don’t know 
how nevr it was. I know that it rattled terribly. My family 
and I rode in it a few times. When Mr. Sears would leave 
me waiting out in the street while he went in and ate, I al¬ 
ways got my dinner ahead of time if I was going to meet 
him, as I did not care to go into the Western Lunch Eoom 
at Seventh and Pennsylvania Avenue, Northwest. I did not 
always go home to dinner. Sometimes I went to my moth¬ 
er’s for dinner. About the longest absence I have spent 
away from 1324 South Carolina Avenue, Southeast, was for 
two years at a time when I was in North Carolina and also 
in Frederick. I do not know Mrs. Eobey’s first name. I 




TEBESA H. SEAES VS. JOHN B. SEABS. 


65 


don’t recall it. I called her Mrs. Robey and heard others 
call her likewise. I used to have company in Alexandria. 
Mr. Sears took me there but did not call on me. Neither did 
Mr. Watts or Mr. Poole. I do not know how long I have 
known Mr. Poole. His sister and I were good friejids. It 
was in the fall of 1921 that I started going with him. I 
think I told all the gentlemen that I was moving from Wash¬ 
ington. I did not tell them where to call me for an engage¬ 
ment for I very frequently took my dinners with my mother 
and they would meet there and often take me to Alex- 
69 andria at night. Mr. Poole has done that quite often. 

Frequently I would get phone calls at the bank and 
make engagements there. Mr. Poole called me at the bank 
sometimes and then he would call me at 1324 South Caro¬ 
lina Avenue, Southeast. This was when he couldn’t reach 

* ^ t 

me at the house. Sometimes I would have dinner at the 
house, sometimes downtown, and other times with i friends. 
I remember buying several coats at Jelleff’s, and I don’t 
guess I bought but one coat there in 1923. I usually stored 
my fur coat there. On January 19, 1923,1 gave 1324 South 
Carolina Avenue, Southeast, as my address at Jell6ff’s and 
did not have in mind going to Virginia. I do not knpw when 
I bought the fur coat. I got all my mail at my mother’s. I 
didn’t try to get it at the apartment or the rooming house. I 
didn’t give my address over in Virginia because coming 
over here so early I had to wait until evening to get my 
mail, so I would rather even give them my address at the 
bank than over in Virginia. I intended to go to Virginia 
permanently. I never gave any store in town my Virginia 
address. I do not know that the letter regarding the terms 
was in answer to the undated letter I wrote them.' I don’t 
recall writing the letter, although it Bears my signature and 
has no date. It merely showed that I was satisfied with the 
terms of the purchase. So far as I know, I won’t! say that 
my letter was in response to their letter of September 8, 
1923. My sending them a check does not refresh my rec¬ 
ollection. I kept my address at my mother’s home because 
I was moving around. 

“The Court: You came to your mother’s homeland that 
was your home f 

“The Witness: Yes. I always kept that address, even 
after I moved around to 233 North Fairfax Street. Even 
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on Fairfax Street near King Street, and it is still there. It 
is practically in the heart of Alexandria. It had no yard. 
I could have had my children there notwithstanding it had 
no yard. There were no street cars on the street where my 
children lived in Washington and they were not pent up and 
had a yard to play in, and they knew the other children in 
the neighborhood. They attended school in Washington. It 
was after I inspected the Wagar Apartments that I 
68 decided to leave my children in Washington. After 
all, I wanted to get a place where I could have them 
with me to avoid the trouble to anyone of having to care for 
them, and I always wanted a place of my own where I did¬ 
n’t have to be dependent upon my mother and father. I did 
not go to Alexandria for a divorce. I didn’t have that in 
mind. Not to my knowledge did Mr. Lanham file a divorce 
suit for Mrs. Eobey. I don’t remember the occasion I met 
Mr. Lanham. I don’t know that Mrs. Eobey introduced me 
to Mr. Lanham. I heard she got a divorce, and I had for¬ 
gotten it until you mentioned it, and that is all I do know 
about it. I do not know what became of her after she got a 
divorce, I think I met Mrs. Eobey a few times coming 
over here, but did not meet her or see her anywhere else. I 
am sure about that. I decided to leave the Wagar Apart¬ 
ments because of the conduct of Mrs. Eobey. There was a 
great deal of drinking around there. I couldn’t sleep at 
night, and that was one of the reasons I left. Mrs. Peyton 
kept the apartment clean. When I paid Mrs. Peyton, the 
other girl paid her, too. I spent every night at the Wagar 
Apartments. I spent Saturday at home, and probably Sun¬ 
day. I can’t remember just what nights I did spend home. 
When I met Mr. Sears, he had a Dodge car. I don’t know 
how new it was. I know that it rattled terribly. My family 
and I rode in it a few times. When Mr. Sears would leave 
me waiting out in the street while he went in and ate, I al¬ 
ways got my dinner ahead of time if I was going to meet 
him, as I did not care to go into the Western Lunch Eoom 
at Seventh and Pennsylvania Avenue, Northwest. I did not 
always go home to dinner. Sometimes I went to my moth¬ 
er’s for dinner. About the longest absence I have spent 
away f rom 1324 South Carolina Avenue, Southeast, was for 
two years at a time when I was in North Carolina and also 
in Frederick. I do not know Mrs. Eobey’s first name. I 
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don’t recall it. I called her Mrs. Eobey and heard others 
call her likewise. I used to have company in Alexandria. 
Mr. Sears took me there but did not call on me. Neither did 
Mr. Watts or Mr. Poole. I do not know how long I have 
known Mr. Poole. His sister and I were good friends. It 
was in the fall of 1921 that I started going with him. I 
think I told all the gentlemen that I was moving from Wash¬ 
ington. I did not tell them where to call me for an engage¬ 
ment for I very frequently took my dinners with my mother 
and they would meet there and often take me to Alex- 
69 andria at night. Mr. Poole has done that quite often. 

Frequently I would get phone calls at the bank and 
make engagements there. Mr. Poole called me at the bank 
sometimes and then he would call me at 1324 South Caro¬ 
lina Avenue, Southeast. This was when he couldn’t reach 
me at the house. Sometimes I would have dinner at the 
house, sometimes downtown, and other times with I friends. 
I remember buying several coats at Jelleff’s, and I don’t 
guess I bought but one coat there in 1923. I usually stored 
my fur coat there. On January 19,1923,1 gave 1324 South 
Carolina Avenue, Southeast, as my address at Jelleff’s and 
did not have in mind going to Virginia. I do not know when 
I bought the fur coat. I got all my mail at my mother’s. I 
didn’t try to get it at the apartment or the rooming house. I 
didn’t give my address over in Virginia because coming 
over here so early I had to wait until evening tb get my 
mail, so I would rather even give them my address at the 
bank than over in Virginia. I intended to go to Virginia 
permanently. I never gave any store in town my Virginia 
address. I do not know that the letter regarding the terms 
was in answer to the undated letter I wrote them. I don’t 
recall writing the letter, although it Bears my signature and 
has no date. It merely showed that I was satisfied! with the 
terms of the purchase. So far as I know, I won’t! say that 
my letter was in response to their letter of September 8, 
1923. My sending them a check does not refresh! my rec¬ 
ollection. I kept my address at my mother’s home because 
I was moving around. j 

“The Court: You came to your mother’s homeland that 
was your home T I 

“The Witness: Yes. I always kept that address, even 
after I moved around to 233 North Fairfax Street. Even 
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after I was married and living with Mr. Sears I still had 
lots of mail coming to 1324 South Carolina Avenue, South¬ 
east.” I don’t recall that I ever changed that address. I 
didn’t inform anybody in town when I moved to Virginia. 
I didn’t want to get my mail over there. It was more con¬ 
venient for me and I could get my mail at home when I 
went there. There were mail deliveries from house to 
house in Alexandria at the time I lived there. I suppose 
the notation ‘ ‘ Ten years ’ ’ residence at 1324 South Carolina 
Avenue, Southeast, was given because I always kept that 
address and I always considered that as my home whether 
I moved to other places or not because it was her home. 
When I moved to Virginia, I considered Virginia my perm¬ 
anent residence. I changed my mind in September because 
I decided that I wasn’t going to stay there after all. My 
having obtained a decree in August had nothing to do with 
changing my mind. In 1930 I wrote to Jelleff’s and asked 
them to change my address back to 1324 South Carolina 
Avenue, Southeast, as I did not want my mail going to 829 
Quincy Street, Northwest. I knew I could get my mail at 
my mother’s. I do not recall how my callers I had in Alex¬ 
andria. I do not recall how many times Mr. Poole 
70 called for me there. I introduced him to my land¬ 
lady when he came to take me for a ride. Mr. Sears 
did not come over very often. He wouldn’t drive that far 
and burn that much gasoline. It was too expensive. He 
would take me down to the bay when I furnished the meals. 
I can’t remember all the streets in Alexandria and places 
where I looked. I looked in the paper and tried to find some 
places advertised at reasonable rates. I inquired at sev¬ 
eral places, but I couldn’t find anything that was suitable 
that I liked, or that I thought would be suitable for the 
children, and I just stayed where I was and was still look¬ 
ing for something just before I left. There was no place 
there suitable for my children. The girl could have been 
put in a kindergarten and the boy who was twelve years 
old could have looked after himself. 

Thereupon the following occurred: 

“ Q. Would you have been willing to do that ? “ A. I don ’i 
know. 

“By the Court: But you didn’t do it? “A. No. I didn’t.” 

I did not help my children with their studies when I was 




TEBESA H. SEABS VS. JOHN B. SBABS. | 67 

in Alexandria, althongh my father did. I did not pay my 
parents much for taking care of them, although I paid them 
a little in cash. I don’t recall the particular day in Sep¬ 
tember that I decided to come back to Washingtonl 

‘‘Q. Was there any doubt in your mind when you testi¬ 
fied that you intended to remain in Alexandria? “ A. Yes. 
I wanted to stay over there but I had not found a place that 
suited me.” | 

It was logical to live in Alexandria and work in Wash¬ 
ington. There are lots of people who live there and come 
to Washington to work. I wanted to have a place of my 
own. One thing I didn’t like about Mrs. Hall’s place was 
that the room wasn’t large enough for my chilcjren. I 
never went to church in Alexandria. I came in to Wash¬ 
ington and went to my own church. I don’t know how many 
times I missed church from May 1923 to the fall of il924. I 
have never stopped going to the Ninth Street Christian 
Church altogether. I went to the moving picture shows in 
Alexandria on King Street. I don’t recall the nanie of the 
theater. I did not know the name of the Mayor or the Chief 
of Police in Alexandria. I knew people in Alexandria, but 
I don’t recall their names. I made friends with; several 
people on the block, but right off hand I can’t give|you the 
name of a single person in Alexandria. Mrs. Robe^ was a 
small girl, with dark eyes and dark hair. She was about two 
years older than I was. I never heard her speak of any 
children of her own. I know where 109 West Patrick Street 

_ I 

is in Frederick, Maryland. I inquired there of a man named 
Moler. They lived there and Dr. Hargett was on a spree. 
As I recall, that was his office. I tried very hard to locate 
him and telephoned Dr. Hargett but could get no response. 
I inquired at Baumgardner’s and they told me he|was off 
on a spree. I can’t recall how many times I called them. 
Judge Smith asked me where the children were when the 
case was heard in Alexandria, and I told him they were in 
Washington, and he gave me custody of them. I 
71 remember the questions asked me there. ^Vhen I 
returned to Frederick, I considered I was going back 
home to my mother because I wanted to see how Dr. Hargett 
did and acted. In April 19211 never returned to Frederick. 
During all that time he wasn’t supporting me. Whbn I left 
South Carolina Avenue, I took aU of my clothes. I didn’t 
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take any of the house furnishings because I was waiting to 
see if I could get an apartment and then I would furnish it. 

When asked whether there were any parks in Alexan¬ 
dria, the witness testified there was one around the New 
Masonic Temple. 

Once or twice I went around to the old graveyard at 
Christ Church, but I don^t know whether you could call that 
a park or not. One time I attended a wedding of my girl 
friend in Christ Church in Alexandria. They did not get a 
divorce in Alexandria. I bought a bedroom suite and a 
mattress in 1924 for my mother’s house, and it may have 
been while I was living in Alexandria. I suppose it was 
in February 1924. There wasn’t any friction at the house 
when I bought the bedroom suite. We were all on friendly 
terms. I wanted a place of my own because my mother was 
nervous and she was always after me about coming in 
early in the evening. I do not know of my intention to 
move that furniture from my mother’s house to my apart¬ 
ment. If I had it there I would have taken it with me if I 
had found a suitable place. I think I bought the furniture 
at Mayer’s. 

Wlien interrogated by the Court, the witness testified in 
substance as follows: 

I drive an automobile but did not learn until 1924, when 
Mother bought a car. After I got my permit, I drove Mr. 
Sears’ car a little. WTien Mr. Sears and I were married, 
we moved away from my mother’s house several times and 
came back, and then moved again. The first time we moved 
I didn’t take my furniture with me because we had a fur¬ 
nished room, but when I got the apartment I moved it with 
me. It was the bedroom suite I had bought Mother because 
she had bought another. I gave her a lamp and the mat¬ 
tress, when we lived on Quincy Street. We had two rooms, 
kitchen and bath. I did not have my children with me after 
I married Mr. Sears. He wouldn’t let them live with us. 

Upon redirect examination, the witness testified as fol¬ 
lows: 

72 I used to drive the car for my mother because she 
was nervous, and that is why I got a District of Co¬ 
lumbia license. I don’t know exactly when I bought the 
furniture concerning which I testified. I bought a mattress 
on January 29, 1923, and I also bought a floor lamp and 
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gave it to Mother. I don’t remember when I opened np the 
account whether I made a purchase. On or about October 
8,1930,1 moved from 829 Quincy Street, Northwest,] to 1324 
South Carolina Avenue, Southeast, and Mr. Sears and I 
first separated when we were living at 829 Quincy' Street, 
Northwest, and the last time was March 10, 1934. 11 mar¬ 
ried Mr. Sears on November 12, 1927, and we lived at 242 
Tenth Street, Southeast, and 238 Kentucky Avenue^ South¬ 
east, as well as 1324 South Carolina Avenue, Southeast. 
These were in the years 1927 and 1928. From 238 Kentucky 
Avenue, Southeast, we moved to 829 Quincy Street^ North¬ 
west, and lived there for about a year. I then moved back 
to 1324 South Carolina Avenue, Southeast, and Mr. Sears 
went out West. When he returned, we moved to 208 Massa¬ 
chusetts Avenue, Northwest. The occasion of my writing 
a letter about changing my address from Quincy Street to 
South Carolina Avenue was because Mr. Sears had ^one out 
West and I had to return to my mother. Dr. Hargett was 
wrong when he said he spent week-ends with me in 1922. 
He just couldn’t remember the dates. The date was 1921. 
I never saw him in 1922. What he said was true except the 
date. Dr. Hargett last maintained me as a wife and fur¬ 
nished me with a home in Frederick, Maryland. 

Upon interrogation by the Court, the witness testified in 
substance as follows: j 

He compelled me to leave him. I did not have any money, 
and I had the baby to take care of, so I sent for niy dad to 
come and get me, and then I made my home in Washington. 
Further testifying, the witness said: ' 

I have given the Court four, five, or six different ad¬ 
dresses. 208 Massachusetts Avenue, Northwest, was the 
last. I never advised anyone particularly of any change of 
any of those addresses. My mother was an officer in the 
Eastern Star, and I belonged to her chapter. When I lived 
mth Mrs. Hall in Alexandria, a colored girl thei^e did my 
laundry and then lots of times I would carry things to 
Mother’s. If I were going out in the evening and 
73 needed a change of clothes, I would bring them- in 
with me and change at Mother’s or at the' bank, or 
go to Alexandria and change. 

Upon recross examination, the witness testified in sub¬ 
stance as follows: | 


j 
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I did not register to vote in Alexandria, nor did I vote 
there, as I wasn’t interested in anything like that. I did 
not transfer my membership in the Eastern Star to Alex¬ 
andria as I knew so many people here, nor did I transfer 
my chnrch membership because I had been going to the 
Ninth Street Christian Chnrch since I was about twelve 
years old, and I wouldn’t have changed my church member¬ 
ship because I could always come from Alexandria to Wash¬ 
ington for church. There would be no reason for me to 
change it. 

To further maintain the issues on her part joined, the 
plaintiff produced as a witness her mother, Mrs. Sidney G. 
Wright, who being first duly sworn, testified in substance 
as follows: 

I have resided at 1324 South Carolina Avenue, Southeast, 
for about twenty years. My daughter married Ernest G. 
Hargett while he was in the Army Medical School studying 
to be a veterinarian. They lived at the Arizona Hotel in 
Washington, after which they moved to New Bern, North 
Carolina. Afterwards Teresa moved back to Washington 
and lived' with me, and after that Dr. Hargett returned and 
they moved to Frederick. Dr. Hargett joined the British 
Transport Service prior to our entry in the World War. 
Teresa returned to live with me in 1920 because Dr. Hargett 
was a hard-drinking man. He couldn’t support her. I vis¬ 
ited them there and on those occasions he would get off on 
drunks and not support her. He would come in frothing at 
the mouth and staggering and would lie sprawled out on the 
bed. There came a time when she appealed to my husband 
to come and get her. It was in the fall of 1920. I remem¬ 
ber it was 1920 because I had three extra people living with 
me at the time. My father died in 1921 and Teresa was 
there nursing him at the time. My husband was Chief Clerk 
and is now the Disbursing Officer in the Navy Department. 
In the fall of 1920 until 1921 Hargett would come to visit 
Teresa. He wasn’t there at the time of the funeral of my 
father. He was drunk. I told him that if he couldn’t come 
sober I didn’t want him to come in that condition, and I put 
him out. My daughter stayed with me. Nobody made any 
better efforts and tried harder to get along with Dr. 
74 Hargett than my daughter did. Teresa moved away 
from me in the spring of 1923. Mrs. Wise, my sister- 
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in-law, was with me at the time. She had been in tbe hospi¬ 
tal and was in a very bad condition. She stayed there from 
June until November 15,1923, when she died at the| Episco¬ 
pal Eye, Ear and Throat Hospital. Judge Parker is my 
mother’s only brother. He is the only one who is left. He 
always came from Montana, where he lived, and spent the 
winters here with us. His wife died in 1921, and he kept 
coming to visit us until 1930. He hasn’t been here j for sev¬ 
eral years because he is eighty years old. He woiJd come 
about the first part of December and stay with jus until 
March or April. One time it was June before he left. In 
1923, there was some friction between Teresa and me. That 
was on account of my nervous condition. My mother died 
in February 1923, just a year after my father died, and I 
had the care of those children and her previous to her death, 
and she became feeble minded and couldn’t wait on herself 
and I had to take care of her just like one would a baby, and 
Teresa was working and wasn’t able to help mei any. . I 
became worried and nervous. I was irritated easily and we 
were perhaps a bit cross with each other. I really wasn’t 
fit for the tasks I had to handle. So around the latter part 
of April 1923, Teresa said to me: 

‘‘Mother, I have decided to go out and make a home for 
myself and my children. I think you have had the care of 
us long enough; I am going to Alexandria and I am going 
to get an apartment there. And as soon as I can I am going 
to have the children go over there with me.” j 

Prior to that time I had taken care of the children. The 
little girl is with me now. I only had three bedrooms, and 
there was Miss Price, my mother, my aunt. Judge Parker, 
Teresa, and her two children. Miss Price left in 1923. Mrs. 
Wise and my mother both died in 1923. I never consulted 
an attorney in behalf of my daughter and neither! did she 
discuss the Alexandria divorce with me prior to ^ts being 
granted. Judge Parker returned to Montana in the spring 
of 1924. 

Upon being interrogated by the Court, the witness testi¬ 
fied as follows: 

My relationship with Teresa became strained. I was 
vexed with her because of her conduct in comingj in late, 
especially after she met Mr. Sears, just as any mother 
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would naturally be vexed at anything like that. She met 
Sears in July 1923. 

75 Upon being further interrogated, the witness testi¬ 
fied: 

It wasn’t the custom of Sears to call at the house when 
he first met her on an average of three to five times a week. 
He never came more than twice a week. He has never eaten 
at my house during the week, but had dinner there on Sun¬ 
days somtimes. Sometimes he would come and play check¬ 
ers while he was waiting for Teresa. He never took Teresa 
and me to the beach before they were married. One time 
while Mrs. Wise was living he took us all to Frederick one 
Sunday. Teresa never saw Mr. Pope during that time, but 
she did see Mr. Poole and Mr. Watts. I don’t remember 
Mr. Sears ever having taken the children to Sunday School. 
He did take Teresa to church on Easter once or twice, and 
that is the only time I remember Sears going to church. I 
begged Teresa to come back from Alexandria as I needed 
her and missed her. That was in the fall of 1924. She was 
away for about sixteen months. I visited her in Alexandria 
at Mrs. Hall’s home. Mrs. Hall maintained a nice clean 
place. They were people of very moderate means. She 
wasn’t keeping roomers or boarders. Teresa discussed the 
matter of divorce with me after she was living in Alexan¬ 
dria. I didn’t like the idea of a divorce and objected to 
her, as a married woman with no separation or divorce, go¬ 
ing out with unmarried men and coming in late at night, 
and between the two extremes, divorce seemed preferable, 
and I testified in her behalf in Alexandria. What I testified 
to in Alexandria was absolutely true. She had left my 
house, and I couldn’t get her to come back. I hate to ac¬ 
knowledge it because there had been no friction in the fam¬ 
ily until that time. So I said to her that she was more than 
welcome to come back because I didn’t have the responsi¬ 
bilities that I had then, and we were both a year older, and 
I pointed out that her children were growing up. One can 
almost die in a hospital and yet at the end of a year be per¬ 
fectly well. My humor was better. 

Upon interrogation by the Court, the witness testified: 

My humor had not been helped by the divorce. I didn’t 
like it then, and I do not now. I didn’t approve of Mr. 
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Sears. I wasn’t asked much about it, but I didn’t like the 
slot machine business he followed. 

Upon further examination, the witness testifieii: 

Dr. Hargett never gave me anything for the sup- 

76 port and maintenance of the children. Lots of times 
Teresa would buy things for the house, such as fur¬ 
niture and mattresses. I have a charge account at Lans- 
burgh’s, but after Teresa started working, I iwould get 
things for myself and charge it on her accounts. I Teresa is 
my only child. Dr. Hargett disappeared in April 1921. 

Thereupon the following transpired: i 

‘‘The Court: You have talked about your daughter leav¬ 
ing him because he wouldn’t support her. 

“The Witness: Well, he would come down thebe and cry 
around, and almost any woman will take a man ]|5ack under 
those conditions. 

“The Court: He was practically a confirmed drunkard 
back in 1911, wasn’t he? | 

“The Witness: No. He never drank, so far as I knew, 
prior to that time when he became Assistant State Veteri¬ 
narian in North Carolina, and then he got in .wi);h a crowd 
down there and got to drinking and he was never the same 
man afterward. ! 

‘ ‘ The Court: So, from 1914 to 1920, he was n^ore or less 
addicted to the use of liquor, wasn’t he? | 

“The Witness: Yes. ! 

“The Court: And certainly you would have talked with 
her, as her mother, when she started going with these other 
fellows, and told her that the sensible thing to dp would be 
to divorce him? . ‘ 

“The Witness: I didn’t urge her to divorce him. 

“The Court: Did you not conclude with her that the 
sensible thing to do would be to get a divorce frbm him? 

“The Witness: It was some time after she aid Hargett 
had definitely parted that she started 'that. My 

77 mother died in February 1923, and it was after that 

had happened. I 

“The Court: What were you going to do to carry out that 
agreement for a divorce? What was the plan? 

‘ ‘ The Witness: I had no plan whatever. She did not tell 
me what plan she was going to take—she had I decided to 
leave me and make things more pleasant for m^. 
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“Q. You lived with your daughter, practically off and 
on, since the time she got married, didn’t you, or your 
daughter lived with you? “A. Yes, sir, That is the way it 
was—not the other way. 

‘‘Q. You maintained the home and your daughter lived 
there, didn’t she? “A. Yes, sir. 

‘‘The Court: Isn’t it strange, though, that only one of 
you would have any idea on this subject, and think out the 
whole matter, aU the way through, without saying anything 
to the other? 

' ‘ ‘ The Witness: Many times that happens. If you have 
any children, you know how they are. 

“The Court: But if she had that attitude, how does it 
happen that she didn’t move out in 1922? 

“The Witness: Well, wasn’t she helping me in 1922,—^in 
1921 and in 1922 both. In 1923, well, I had all that crowd 
there and I had to keep them all there. I let Miss Price go, 
and even then I had to have a cot in my dining room, to ac¬ 
commodate the crowd. 

“My uncle came in the faU, and my sister-in-law came 
down here in June and things weren’t very pleasant—^just 
as I told you in the beginning. ’ ’ 

I have known Mr. Watts for quite a while. Teresa and 
he had been friends since they were small children. His 
wife is their friend and also the same situation prevailed 
with Mr. Poole. 

Upon examination by the Court, the witness testified: 

Sears wasn’t there two or' three times a week. Teresa 
wasn’t very popular about that time and did not have en¬ 
gagements almost every night. If Teresa had taken the 
furniture with her to Alexandria, I would have 
78 bought some more. She had a bed, a dresser, a chif¬ 
fonier, a chifferobe, and a vanity, which she bought 
at House & Herrmann’s. Asked by the Court what was Mrs. 
Sears’ intention when she spoke to witness about going 
over to Virginia, v^itness replied she was speaking more 
about getting an apartment. She could maintain an apart¬ 
ment or a home better there than in Washington, but not 
better than with me. She did not pay me anything for keep¬ 
ing the children. I didn’t know anyone in Alexandria, but 
Teresa did, as she had met people in the bank from there. 
She met Mrs. Eobey, a Miss Eudd, and a Miss Eogers. I 
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inquired as to where she was going, though I knew nothing 
of Mrs. Eohey. I wanted her to be in good hands. | I do not 
know that Mrs. Robey was looking for a divorce. I 

“By the Court: When was the first time that you talked 
with your daughter about this matter of a divorce? Would 
you say it was about the 20th of August, 1924, just before 
she got her divorce? ! 

“A. Back in 1922, it might have been; before she ever 
thought about going over there.” It might have been in 
1922 that Teresa spoke about getting a divorcel Teresa 
never had an automobile in 1923. She drove my car in 
1924, after she came back from Virginia. I begged Teresa 
to come back after she left the Wager Apartments. She 
said she wanted to stay away and take all the! responsi¬ 
bility off my shoulders. There never was a finer woman 
than my daughter has been to me. The matter of her going 
out with other men was one of our principal difficulties. She 
never told me she wanted to punish me for being! disagree¬ 
able with her. After my relative and parents passed away, 
it was some relief to me and the worry and work I of caring 
for them was relieved as they were as much care as a baby. 
Asked if Mrs. Sears offered to take the children hway with 
her, witness replied, “That was her intention at first. She 
said that she was going to leave there for good, i This was 
sometime in 1924 in the Fall, after the divorce had been 
signed.” After her divorce was signed in the fall of 1924, 
she did not come back immediately but went baqk to Mrs. 
HalPs. I visited her on the street car as I never; drive my 
car very much. About a week after the divorce Ty^as grant¬ 
ed she returned. I don’t know whether it was the 10th of 
September or not. I have never looked through her checks 
or her other things, and I know nothing about it.j She did 
not rush back home. Teresa would come out to the house 
and visit every day or so and I would take her little girl out 
once or twice to see her. I would get the street car at 
Twelfth and Pennsylvania Avenue, Northwest. My visits 
extended over a period of about two hours. I would al¬ 
ways see her about once a week. I would see Mrs. Hall 
when we would go to Alexandria. I have also gone from 
Teresa’s office over there. My daughter had a key to the 
Hall home. When I visited there, sometimes she would 
come to the door, and sometimes Mrs. Hall did. From the 
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time Teresa came back to my home, until her marriage to 
Sears, she never moved away after that. 

79 Upon further cross examination, the witness tes¬ 
tified as follows: 

I have telephoned my daughter, though I don’t remem¬ 
ber calling her in Alexandria. I have written her and ad¬ 
dressed her in care of Mrs. Hall’s home. I wrote her once 
in Alexandria. I phoned her at the bank usually. In 1924 
she would come out and take dinner with us quite often. I 
thought it foolish on her part to move and would have con¬ 
sidered it just as foolish if she had gone to Nevada for a 
divorce. I thought it then and I think it now. 

To further maintain the issues on her part joined, the 
plaintiff produced as a witness Mr. Robert K. Poole, who 
being first duly sworn, testified in substance as follows: 

I know Teresa W. Sears and I met her in May 1923. I 
was in the Graves Registration Service overseas and there 
met Mr. Pope. I became acquainted with Mrs. Sears 
through my sister at the Ninth Street Christian Church. I 
kept company sometime after that with Mrs. Sears, rather 
infrequently. She first lived at 1324 South Carolina Ave¬ 
nue, Southeast. In May 1923, she moved to Virginia. I took 
her over there many times. The first few times I took her 
it was to the Wager Apartment House on Fairfax Street. I 
would meet her in the city here and on evenings I would 
either take her to dinner or have dinner at her house. I 
had an automobile and drove her to Alexandria quite often. 
Until Mr. Sears was pointed out to me this morning, I 
wouldn’t have known him. Archie Pope introduced me to 
him and also to a Miss Price. I am married now. 

Upon cross-examination, the witness testified as follows: 

I remember the date I first became acquainted with Mrs. 
Hargett because my birthday is on April 29 and I met her 
right after that. I had just come from Europe and didn’t 
know many people at the time. I can’t remember meeting 
anybody after my birthday in 1924, 1925, or 1926. I don’t 
know when was the first time I took her to Alexandria. It 
might have been around the first of May. I didn’t bother 
about the exact date. I was a suitor for her hand at that 
time arid I visited her home quite often. It was a short 
time after my birthday that she told me she had moved to 
Alexandria. I wasn’t surprised she was leaving her moth- 
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er’shome. I didn’t pay any attention to it. I have always 
lived away from home. I knew that she was married and 
had two children. I don’t know that anyone had 
80 talked about getting a divorce. As far as I knew, 
her husband had just disappeared. I wasn’t inter¬ 
ested in marrying her. I didn’t have a job and couldn’t 
have gotten married. Not a word was said about; getting a 
divorce. I never went in the house with her because it 
would usually be about ten or eleven o’clock. I never met 
her roommate. I wasn’t interested in her more than a 
friend. I wasn’t jealous of her, though I was Concerned 
about her welfare, and I don’t think any masculine interest 
on her part prompted her moving to Alexandria. Asked 
by the Court if he every called on her in Alexandria or any¬ 
thing of that kind, witness said he did not. I 

To further maintain the issues on her part joined, the 
plaintiff produced as a witness Mrs. Grace Baubigardner, 
who being first duly sworn, testified in substance as follows: 

My name is Grace Baumgardner, and I reside at 238 
North Market Street, Frederick, Maryland. I b^ve lived 
there for twenty-eight years. I know Teresa S^ars. She 
lived in my apartments for several years. There came a 
time, I do not remember when, when she and Dr. Hargett 
moved in with us. He would go off on drunks | and stay 
away for sometimes a week or ten days. I carried her 
food lots of times for her and the children. He| would be 
found sleeping in the stables. I knew she wajs without 
means, and that was why I became attached to her. We 
knew when Dr. Hargett was off on his sprees. Mlany times 
I have carried her food. Outside of drinking. Dr. Hargett 
was all right. One time I went up there and found him as 
drunk as he could be, though I didn’t pry into their family 
affairs. I recall the occasion when she visited her mother 
when Hargett was on one of his sprees. He still owes me 
for the last month’s rent, but I never said anytlpng about 
it. As I recall someone had a lien on the furniture and 
moved it out, and since I was fond of the children, I made 
no trouble about the furniture. It was moved lout while 
Teresa was visiting her mother. I came down from Fred¬ 
erick this morning to testify. i 

Upon cross-examination, the witness testified: | 
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I couldn’t tell you to save my soul exactly when Teresa 
finally left my home, but it wasn’t very long thereafter un¬ 
til the furniture was moved out. I don’t remember who 
moved it out. After she left, I never saw Dr. Hargett any 
more. 

Upon redirect examination, the witness testified: 
81 I recall when Teresa came back after she had left 
him, but she couldn’t find him. 

To further maintain the issues on her part joined, the 
plaintiff produced as a witness Mrs. Elizabeth Dalkin, who 
being first duly sworn, testified: 

I am a widow, and I reside at 242 Kentucky Avenue, 
Southeast, just around the corner from 1324 South Caro¬ 
lina Avenue, Southeast, and I know Teresa Sears. I be¬ 
came acquainted with her about twenty years ago. I am 
under subpoena to testify for Mrs. Sears. There came a 
time when Teresa moved away. She was away for quite 
sometime. I had not seen her for quite a while, and then 
she came back. 

On cross-examination, the witness testified: 

I don’t know the exact date when I first missed her. I 
missed her a whole lot while sitting on the porch in the eve¬ 
ning. I met Dr. Hargett a couple of times. I can’t say he 
came down there very much. I remember when they lived 
there, but I don’t remember the exact date they moved 
away. 

^Whereupon the plaintiff introduced into evidence the 
proceedings under double certificate of the May Term of 
the Superior Court of Pitt County, North Carolina, in the 
case of Hargett vs. Hargett wherein it appeared that on 
March 7th, 1924, Hargett instituted proceedings for an ab¬ 
solute divorce against his wife in the Superior Court of 
Pitt County, North Carolina, and alleged that “on or about 
the first of October, 1918” she abandoned him and has since 
lived separate and apart from him. In swearing to the com¬ 
plaint on March 7th, 1924, Hargett made oath that he “had 
been a resident of the State for five years prior to the bring¬ 
ing of this action and the filing of this complaint.” An or¬ 
der of publication was granted, and notice of the pendency 
of the suit was ordered published once a week for four 
weeks in the Reflector, a news paper of general circulation, 
published in Greenville, North Carolina and requiring the 
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defendant wife to appear on April 7th, 1924. The ^^e did 
not appear, and such further proceedings were had that 
Hargett was granted an absolute divorce at the May Term 
1924 of such court. There was a finding by a jury that the 
defendant wife abandoned the plaintiff and lived separate 
and apart from him for five years prior to the filing of the 
complaint and a further finding that the plaintiff has been 
a ‘‘resident of the State of North Carolina for five years 
just prior to the bringing of this action and the fiOiing of the 
complaint.” Upon these findings an absolute divorce was 
granted to Hargett. ! 

Thereupon the plaintiff further introduced into evidence 
a certified copy of the Bill of Complaint filed by John R. 
Sears on July 31, 1934, in the Chancery Court for Carroll 
County, Arkansas, in a divorce proceeding brought there in 
which John R. Sears as plaintiff alleged that he and Teresa 
Sears were lawfully married in Washington on November 
12, 1927, and lived therefter as man and wife until March 
9, 1934, together with an affidavit of service of prpcess by 
publication. ; 

To further maintain the issues on her part joined, the 
plaintiff produced Mrs. M3rrtle C. Hall, who beukg first 
duly sworn, testified as follows. 

82 I reside on Craig Street, Rosemont, Virginia, a 
suburb of Alexandria. In July 1923, I was living at 
314 South Fairfax Street, Alexandria, Virginia. I did not 
run a rooming house. Someone recommended me to Mrs. 
Hargett and she took a room with me at that time. i I have 
never testified in any other divorce suit than that of Mrs. 
Sears. ; 

The witness identified her endorsement of fourteen checks 
drawn to her order marked for rent from July 9, 1923, to 
September 9, 1924. I 

My husband is living and works at Peoples’ Drug Store. 
Teresa Hargett actually occupied a room in my house. She 
had her clothes, toothbrush, and paste there. I took care of 
her room for her and I had a girl come in there once a week. 
My girl did her laundry for her. She never discussed get¬ 
ting a divorce or that she had come there for that purpose. 
The first I knew about it was in August 1924. I have read 
the transcript of the testimony in that case, and it i^ true. 

Upon cross-examination, the witness testified as jfollows: 
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Someone referred Mrs. Sears to me as she was dissatis¬ 
fied with where she was living. I had a roomer in my house 
once before. I had a guest room that was vacant. I have 
lived in Alexandria all my life. I have rented that room 
before, during the War, and it was furnished as an ordinary 
room. I never rented rooms after the Armistice until I 
rented it to Mrs. Hargett. She came to see me in the eve¬ 
ning. She never took any meals with me. She advised me 
that she came there because the house in Washington was 
too crowded. I saw her father and mother. They came 
there several times. They would be alone when they came, 
and I guess they came on the street car. They would visit 
in the evening, and Teresa would receive them in my living 
room. Teresa had a girl friend who would come and stay 
all night with her—a stout girl. I never saw her play 
cards or invite neighbors in, nor did she have men callers. 
I never saw Mr. Sears there. Mrs. Sears would usually go 
to her mother’s on Sunday. I never attended church with 
her in Alexandria. Her boy came over once while I was 
away. She had a key to the house. She would go out in 
the mornings before I would get up. I was in no kind of 
business in Alexandria nor did I have a bank, checking, in¬ 
terest, or savings account. I determined to charge 
83 her $10.00 a month when she took the room. I cashed 
the checks at the McLachlen Bank. I never endorsed 
them and had Mrs. Hargett cash them for me. I write with 
a fountain pen and I have one, but I do not write very much. 
The handwriting looks like the fountain pen I use. I would 
usually sign the check when I would go to get my money. 
I don’t'remember cashing the check dated September 9. I 
would not make a special trip to Washington to get the 
checks cashed. I don’t think I ever gave any checks to my 
husband. He could have gotten them cashed at Peoples’ 
Drug Store. The check dated April 9, 1924, was cashed on 
April 11, 1924, at the McLachlen Banking Corporation. I 
knew she worked there, but I don’t recall whether she 
cashed them for me or not. I always saw her when I went in. 
It isn’t true that I would sign the check and she would bring 
me the cash. I wouldn’t make a special trip to get the check 
cashed as I usually came to Washington about once a week. 
Two checks, dated December 9, 1923, and January 9, 1924, 
were cashed by the endorsement of Charles Hall at Lake’s 





TEKESA H. SEARS VS. JOHN B. SEABS. 

Cigar Store in Alexandria. That was where my hnsband 
worked before he went to the Peoples Drug Stoi^e. This 
must have been when I was sick and unable to go, although 
I do not recall the reason. I always use the sam^ kind of 
ink if it is handy. I did not'sign all the checks at one time, 
though I put them through the McLachlen Bank. ! I never 
heard Mrs. Sears talk about any of her boy friend^ nor her 
husband except that he drank and she couldn’t get along 
with him. I didn’t know when she came there that I would 
have to go to' Court. She did not tell me she camel to Alex¬ 
andria for a divorce. She told me she came ther^ because 
the house in Washington was too crowded and I some of 
them were sick. I don’t belong to any organizatioiji like the 
Eastern Star. I have heard her talk about going around to 
those organizations, and I guess she was active, i I don’t 
know how she spent her evenings. I always go to bed early. 
I am not very social myself, though Mrs. Sears would go 
out many times in the evenings. Sometimes sie would 
come in and talk to me awhile before she went to lier room. 
I never saw what she did in her room. I had a telephone 
there, but I don’t remember what the number was because 
they changed it often. 

Upon interrogation by the Court, the witness testified; 

The Hargett case was the first divorce case I have 
84 ever testified in and the last one. 

The first time I knew she was getting a divorce 
was just a short time before I went to Court to testify for 
her. She asked me if I would go to Court and testify for 
her. I don’t know how long I have known Mr. Lapham, an 
attorney in Alexandria. I did not know Judge Moncure. 
The only one I know is Judge Smith. I do not Imow any 
lawyers there. I don’t know how Mrs. Hargett happened to 
hire Mr. Lanham. I didn’t know anything about her getting 
a divorce. She asked me that morning if I would (Jome into 
Court and testify for her, that she was about to get a di¬ 
vorce. There were four rooms upstairs, three rooms down¬ 
stairs, a cellar and a porch where I lived. My husband and 
I had one room, and each of the boys had his o^ room. 
Mrs. Sears was the only roomer I had since the World War. 
She usually left her check on the dresser at the'time the 
rent was due. Ten Dollars was cheaper for rent ^an it is 
now. We were paying no house rent as we owned it. I 
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really couldn ’t say whether the first check she gave me was 
on the date or a few days before or after July 9. She did 
not tell me what rent she was paying at the apartment where 
she had lived. It is impossible for me to fix the date other 
than by reference to the check and when I got the check I 
did not know how" long she was going to live there. I had 
seen her a few days before she paid me. I never had a dis¬ 
cussion with her as to how long she was going to live there. 
When she was ready to get a divorce I testified that she 
had been with me fourteen months. I knew it was from 
June until the last part of August. I do not remember posi¬ 
tively when she came to live with me without reference to 
the checks, and I don’t know why she lived there sixteen 
months. I don’t know what time she came in at night. 
Sometimes it was five and sometimes six o’clock. We did 
not have six o’clock dinners, and Mrs. Sears always had her 
key. I would hear her go out in the morning about eight 
o’clock. I would see her leave a few times as I would not 
always be up when she would leave. It may have been six 
or seven times I saw her leave, more or less. I am giving 
the Court my best recollection. I am up at eight o ’clock. I 
remember her coming in the first evening because she 
brought her luggage with her—two suitcases, and I think 
she had a bag with her. I think she brought some cushions. 
There was a sofa in the room. I don’t know whether she 
brought them from the apartment in Alexandria or 
85 from Washington. The day she came made an im¬ 
pression upon me. I don’t recall that she paid me 
before she came, but the occasion is still fresh in mv mind. 
I don’t remember the next time I saw her coming in at 
night. I would hear her once in a while. My children did 
not come in late and did not go to the movies much. I re¬ 
member when Mrs. Sears would come in at night time, but 
I didn’t see her all the time because I was in bed. I would¬ 
n’t say that six times was the most I ever saw her leave 
there. I can’t recall. I usually didn’t get up early in the 
morning. She gave me the checks on more than six occa¬ 
sions. I never had the faintest idea of her purpose of com¬ 
ing to Alexandria. She was pleased with the room, and I 
could use the money. 

Upon examination by the Court, the witness testified: 
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I don’t know that she conld have fonnd a place i|tt Wash¬ 
ington and saved carfare. She said her honse jwas too 
crowded. 

Upon further examination, the witness testified rj 

I remember the date of August 27,1924, when she got her 
divorce. She remained in my house until September 7 be¬ 
fore she moved out. I don’t know where she returned to. 
She never came back to visit me. I couldn’t tell exactly 
when I saw her again. I see her on the street neUr Palais 
Eoyal when I am up in that neighborhood. She lived with 
me after she got a divorce. I can’t recall the exact day 
when I went to Court. I went home after the trial. Mrs. 

I 

Wright and Teresa went with me. When she left, she stated 
she was going back to her mother’s house and made no ref¬ 
erence to the divorce. I don’t know whether I would have 
taken her as a roomer if she had told me in 1923 that she 
had come there for the purpose of getting a divorce. What 
I had seen in the papers regarding the divorce situation in 
Alexandria did not concern me. I paid little attention to 
it, although I had heard about it. I did not inquire what the 
object was in her coming to Alexandria, though I knew she 
was married and had two children, nor did I ask her if she 
was going to get a divorce, as I did not think it was any of 
my business, nor had I paid any attention to anybody simu¬ 
lating a residence in Alexandria for the purpose of getting 
a divorce. I didn’t know Mrs. Baggett, who was indicted 
for perjury in connection with a divorce fraud. 11 knew 
nothing about it. I didn’t think of questioning her about 
coming and living in Alexandria. I lived there all my life 
and I knew lots of other people who lived there and 
86 worked in Washington. | 

The plaintiff produced as a witness at the; time of 
the taking of the depositions in Frederick on Novefnber 16, 
1935, one CJeorge L. Mobley, who being first duly sworn, 
testified as follows: 

My name is George Louis Mobley, and I have beeh a resi¬ 
dent of Frederick, Maryland, since November 4, j.904. I 
knew of a veterinarian in Frederick by the name of Ernest 
G. Hargett in 1920. At that time he had his place of busi¬ 
ness in the back of my place of business. Ther^ was a 
stable back there. I was engaged in the heating, plumbing, 
and metal work business. I also had a large warehouse 
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back of my place of business which I had partitioned off in¬ 
to small rooms for storage purposes. Dr. Hargett had a 
small place in the back of mine. He had been there for 
sometime but I do not know just how long. Along in 1920 he 
left and stored some furniture there. I hold in my hand a 
record of the storage and rents received from it. It has 
never been out of my possession, and I kept the record in 
my own handwriting. On October 12, 1920, Dr. Hargett 
stored furniture in storage room No. 4 at the rate of $2.75 
a month. That ran along until March 5, 1921, when a cash 
payment was made of $13.25, which paid the rent up to that 
time. I have an entry marked “by cash $22.00’’ immedi¬ 
ately after November 12, 1921. Dr. Hargett didn’t live in 
the storage room, and it was uninhabitable. He might have 
stayed there in the office over night, but he couldn’t live 
there. It was locked up and he couldn’t have gotten in. I 
sold the furniture for unpaid storage charges on Novem¬ 
ber 12, 1920. My recollection is that Mr. Moler engaged 
the warehouse on behalf of Dr. Hargett as he had an in¬ 
terest in the furniture. 

Upon cross-examination, the witness testified as follows: 

I marked “Out” on my records on November 12, 1921, 
because at that time the furniture was sold and removed 
from storage. I don’t recall that I saw Dr. Hargett on 
March 5,1921. I might have been paid by Mr. Moler. The 
item of $22.00 is not a cash payment. My last debit entry 
is November 12, 1920, and immediately following it is 
“Out”, which means the furniture was out, and it would 
not be marked ‘ ‘ Out ” if it was not sold. I am positive that 
Dr. Hargett did not take it out. There is no question in the 
world about it. The reason is that I have one piece of the 
furniture in my house. I know I didn’t see him after 
87 March 5,1921. 

Thereupon plaintiff, Teresa W. Sears, being re¬ 
called, testified on direct examination by Mr. Neudecker as 
follows: 

I am the Teresa W. Hargett named in the divorce pro¬ 
ceedings of Ernest G. Hargett, filed in the Superior Court 
of Pitt County, North Carolina, on March 7, 1924. I first 
learned of the suit and divorce from Mr. Hargett when he 
came up here several months ago. I did not receive either 
notice or subpoena from that Court to answer the charges. 
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I did not on October 1, 1918, desert and abandon Mr. Har¬ 
gett. I had a daughter born February 4,1919, and was then 
living with Mr. Hargett as man and wife and continued to 
live with him for about two years thereafter. It must have 
been about March 1921 when I last saw him. To the best of 
my knowledge, he then went down in North Carolina, and 
the last I heard of him he was down in Ayden, Pitt County, 
North Carolina. He never invited me to join him or live 
with him there and I never did live with him therfe. I did 
not think he was trying to get a divorce from me, and I had 
not even thought of getting one at that time. Hargett first 
learned of my divorce through his sister, after I had gotten 
it. (Plaintiff’s counsel then stated that the record shows 
Hargett was served twice with noice of he Virginia suit 
but did not answer.) I did not know anything hbout his 
suit in Pitt County, North Carolina, did not employ counsel, 
and so far as I know nobody appeared for me. 

On cross-examination by Mr. Wood, the witness'testified 
as follows: I 

I do not know the requirements of the North Carolina 
Statute with reference to notice or grounds of divqrce. At 
the bank, it is customary to put the name and address on 
the first sheet. I never changed my address there and con¬ 
tinued to get my statements at my home, or rather my 
mother’s home. If the bank has no different address they 
continue to mail the statements to the old one. The present 
address on my ledger sheet is 829 Quincy Streep and I 
haven’t lived there for about five years. 

Thereupon Edward G. Wright testified on behalf of the 
defendant, John R. Sears, as follows: 

My name is Edward G. Wright, and I am the father of 

Teresa W. Sears. I know Ernest G. Hargett, but I 
88 do not remember the last time he visited my home. 

I recall the birth of my daughter’s youngest I child at 
my home on February 4, 1919. My daughter was living 
with Hargett as man and wife at that time. While I do not 
definitely recall the date, my daughter thereafter weht up to 
Frederick with Hargett. I recall going up there and getting 
her, but can’t state definitely the date, it was probably in 
the Fall, possibly in September. At that time my daughter 
was living in some quarters with Mr. Hargett. At tbat time 
Hargett would come down week-ends to see my daughter 
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and they stayed at my house. In response to a question by 
the Court, witness stated that he did not know of Hargett’s 
second marriage until he saw him recently and Hargett told 
him he got married in 1925, the year after he got his divorce. 
That was before my daughter remarried. I think it was 
1921, I am not sure about the date, I haven’t any certain 
date in mind, when I brought her back home with me. I 
brought her down here so she would have something to live 
on, she didn’t have anything from him. I do not know as to 
his physical treatment of her. He was a drinking man and 
has come to my house drinking many a time. 

Be it remembered that the foregoing contains the sub¬ 
stance of all the evidence given and offered on the hearing 
of the issue involved in the above cause, which is deemed 
necessary to explain the issues and questions involved and 
the relations of the parties hereto, and the plaintiff then 
and there prayed the Court to sign this Statement of Evi¬ 
dence, and the same is accordingly made a part of this rec¬ 
ord, now for then, this 16th day of January 1937. 

0 R LUHRING 
Justice 

Consented to: 

HARLAN WOOD 
CHARLES E. PAINE 
Attorneys for Plaintiff 

RAYMOND NEUDECKER 
JAMES E. SHIFFLETTE 
Attorneys for Defendcmt 
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January Term, 1937. 


No. 6905. 


TERESA H. SEARS, 
Appellant, 
vs. 

JOHN R. SEARS, 
Appellee, 


BRIEF ON BEHALF OF APPELLANT. 


INTRODUCTION. 


This is an appeal from that part of a final decree in 
equity of the District Court of the United Slates for 
the District of Columbia, annulling the marriage be¬ 
tween the appellant and the appellee. At the: outset 
counsel beg pardon, if such be necessary, if the rule 
of this Court has been impinged wherein statements 
of the case must be brief, but, for reasons which will 
more fully hereinafter appear, the gravity of the situa¬ 
tion created by the decree below, warrants more! than a 
brief disclosure of the evidence and the points of law 
involved. 


I 
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L 

STATEMENT OF THE CASE. 

Teresa Wright married Ernest G. Hargett on Oc¬ 
tober 3, 1910, at Rockville, Maryland, at a time when 
Hargett was an enlisted man in the United States 
Army and who was attached to the Army Medical 
School in Washington, D. C. and studying to become 
a veterinarian. Hargett’s enlistment in the United 
States Army expired before he had concluded his 
course of study and he remained thereafter in the Dis¬ 
trict of Columbia as a student at one of the local in¬ 
stitutions to complete the same (R. 55). While in the 
military service and later a civilian student here, the 
appellant and Hargett resided at 310 C Street, North¬ 
west, Washington, District of Columbia. Upon his 
graduation, Hargett and his wife (appellant) moved 
to Hargett’s home in New Bern, North Carolina (R. 
41). The first child of the marriage between Hargett 
and appellant was born while they lived in the Dis¬ 
trict of Columbia (R. 85). Thereafter they moved to 
Raleigh, North Carolina, where Hargett became As¬ 
sistant State Veterinarian for North Carolina (R. 42). 
In 1916 or 1917, without any prior notice or justifica¬ 
tion, Hargett disappeared, and it later developed that 
he had joined the British Military Forces at Norfolk, 
Virginia, and was engaged in the transportation of 
horses for the British Government (R. 42-55). Mrs. 
Hargett the appellant without resources returned to 
her parent’s home in Washington, at 1324 South 
Carolina Avenue, Southeast. Prior to the signing 
of the Armistice, Hargett returned, explained his un¬ 
provoked absence and effected a reconciliation with 




Mrs. Hargett (R. 42-55). Hargett obtained federal 
employment with the Grovemment of the District of 
Columbia and was assigned to duty at Frederick, 
Maryland (R. 42-55). Another child was bom of the 
marriage in 1919 (R. 55). Hargett, while en^ployed 
with the District Government at Frederick, Maryland, 
began to drink. He would go off on drunken | brawls 
(R. 56) and be gone for weeks with no one khowing 
where he was. He had to be put in institutions for 
treatment (R. 56). Mrs. Hargett (appellant) had 
previously returned her oldest child to her mother in 
Washington (R. 56). Mrs. Hargett (the appellant) 
was forced to rely upon friends for food, and finally 
became destitute and called for her father in August 
1920 to come for her (R. 56). Mrs. Hargett (ap¬ 
pellant) returned to Frederick on several occasions in 
search of Dr. Hargett, but their furniture h^d been 
moved in October 1920 from Mrs. Baumgardner’s (R. 
84), where they last had a residence and lived;as man 
and wife. He could not be found, and she did not know 
until she accompanied her counsel there Noveniiber 16, 

' 1935, (R. 57) where Dr. Hargett or someone for him 
had stored their furniture on October 12, 19?0, at a 
warehouse owned by Mr. George Louis Mobley (R. 84). 
It appears that he had no fixed residence in Fipederick 
but had some sort of an office with a Mrs. Mary Mc¬ 
Caffrey but whether he slept in it or not she did not 
know (R. 52). Mrs. Hargett (appellant) came to 
Washington in the Fall of 1920 to assist in taking care 
of her grandfather, who was ill, and who died on 
February 22, 1921 (R. 56). During the latter;part of 
1920 and the early part of 1921 (R. 56) Hargett was 
accustomed at times to spend week-ends in Washing¬ 
ton at the home of appellant’s parents, 1324 South 
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Carolina Avenue, Southeast (E. 56), but was not pres¬ 
ent when the grandfather of the appellant died. Dur¬ 
ing these visits the appellant made efforts to effect a 
reconciliation, but Hargett was a hard drinking man 
(E. 56). She went to Frederick to find him but failed. 
She never saw him after April 10, 1921 (E. 51, 57). 
On November 12, 1921, at Frederick, Maryland, the 
furniture of appellant and Hargett was sold for non¬ 
payment of storage (E. 84). After March 5, 1921, the 
warehouse keeper at Frederick never saw Hargett (K. 
84). In 1921 appellant obtained a position as a clerk 
with the McLachlen Banking Corporation of Wash¬ 
ington, D. C., where she has since been continuously 
employed. Mrs. Hargett took up her residence at her 
mother ^s home at 1324 South Carolina Avenue, South¬ 
east, which consisted of a -small house containing three 
bedrooms, one being a hall room (E. 60). Occupying 
this small house were Mr. and Mrs. Wright, and at 
times an aged uncle of Mrs. Wright, Judge Parker, 
a Mrs. Wise, an aunt of appellant, appellant, and her 
two children (E. 58). Appellant's mother objected to 
her having company. Friction developed in the family 
by reason of the crowded condition and the strain up¬ 
on appellant’s mother from the cares assumed by her 
(E. 71). Appellant desired to relieve the situation and 
to attempt to make a home for herself. She moved to 
Alexandria, Virginia in May 1923 (E. 51, 57). She 
sought and her purpose was to establish a home for 
her children and become self-supporting (E. 58-64). 
She first lived at the Wagar Apartments. Eemaining 
there two months, she moved with a Mrs. Hall at 314 
South Fairfax Street, Alexandria, Virginia, where she 

i 

continued to live for fourteen months, commuting from 
Alexandria to Washington and continuing her employ - 
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ment at the McLachlen Bank (K. 59). She was unable 
to find an apartment in Alexandria within he^ means, 
and on many occasions she took her meals i at her 
mother ^s home and visited her children (R. 64). She 
produced in evidence sixteen cancelled checks; two for 
$16.00 each, and fourteen for $10.00 each, covering the 
payment of her apartment and room rent in Alex¬ 
andria (B. 58-59). At her last place of residence in 
Alexandria with Mrs. Hall, she was visited by her 
mother and children (R. 75). In the summey of 1924 
(R. 50) she filed her complaint for an absolute divorce 
from Hargett in the Corporation Court of Alexandria, 
and Hargett was twice personally served with process 
in North Carolina, which required him to answer her 
complaint at the term of Court beginning on the 3d 

^ I 

Monday in July 1924 (R. 50). He did not answer, al¬ 
though he obtained the advice of counsel concerning 
her charges against him (R. 44). On August! 27, 1924, 
an absolute decree of divorce was granted appellant 
from Hargett (R. 51). Testifying in appellant’s be¬ 
half in Alexandria, Mrs. Hall, with whom she resided, 
said she never kept roomers. Testifying in appellant’s 
behalf in the Court below, Mrs. Hall said she had never 
been in Court except on two occasions in her life, and 
these were when she testified for appellant in Alex¬ 
andria and in the Court below (R. 79-81). Appellant’s 
mother also testified for her in Alexandria! (R. 52). 
In the meantime, appellant’s aunt (Mrs. "Wise) died, 
and Judge Parker returned to Montana (R.j60). Af¬ 
ter persuasion on the part of appellant’s mother, she 
returned to the latter’s home in the District of Co¬ 
lumbia about September 9, 1924, where she continued 
to reside until her marriage to appellee on November 
12, 1927. Appellant was promoted to a teller at the 

I 

i 


j 

i 
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bank where she was employed (R. 59). At the May 
Term (1924) of the Pitt County Court, Pitt County, 
North, Carolina, Hargett obtained an absolute divorce 
from. appellant, alleging desertion for five years on 
the part of appellant (B. 78). Hargett remarried in 
North Carolina and has two children (B. 44). About 
July 1923,.appellant met the appellee (B. 31). She be¬ 
gan to keep company with him at times along with her 
other friends. After the marriage between appellant 
and appellee, they lived at< various addresses in the 
District of Columbia, and their last place of residence 
was at 208 Massachusetts Avenue, Northeast (B. 69). 
On March 10,1934, appellee deserted the appellant and 
she learned of his whereabouts by a letter from him 
addressed from Albuquerque, New Mexico (B. 2, 3). 
On July 31,1934, appellee filed a suit against appellant 
for an absolute divorce in Carroll County, Arkansas, 
wherein he swore that appellant and appellee had been 
lawfully married in the District of Columbia on Novem¬ 
ber 12,1927, and had thereafter lived’together as man 
and wife until March 9,1934, and in which case service 
of process was made by publication, but no personal 
notice by mail or otherwise was served upon appellant 
(B. 37). On May 18, 1934, this suit was filed for a 
limited divorce, alimony, pendente life, etc. Appellee 
filed his cross bill March 14, 1935 denying the allega¬ 
tions of the Bill of Complaint and alleging by cross 
bill the nullity of the marriage between the appellant 
and appellee on the ground that appellant had simi- 
lated a residence in Virginia and that her divorce de¬ 
cree there was invalid (B. 7). A replication was filed 
and alimony, and counsel fees, pendente life, were 
granted (B: 17-19). The cause came on for trial Febru¬ 
ary 5th to 10th inclusive 1936. The cause was taken 
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under advisement by the Court below who on July 31', 

_ _ i 

1936, returned his Findings of Fact and Conclusions 
of Law (R. 20). A final decree annulling the marriage 
between the appellant and appellee was entered' in the 
Court below on November 30, 1936, and it is from so 
much of that decree as declares the marriage between 
the appellant and appellee a nullity that this appeal is 
taken (R. 26-27). I 


ASSIGNMENT OF ERRORS. 

1. The Court ^low erred in entering the final de¬ 

cree annulling the marriage between the plaintiff and 
the defendant. I 

j 

i 

I 

2. The Court below erred in holding that the | decree 
entered at the May Term (1924) of the Superior Court 
of Pitt County, North Carolina, failed then to Iconsti- 
tute a valid and now subsisting dissolution of the mar¬ 
riage between Ernest G. Hargett and the plaintiff here¬ 
in. 

i 

j 

3. The Court below erred in not recognizing the law 
of comity between jurisdiction and in failing to give 
full faith and credit to the aforesaid decree lof the 
North Carolina Court. 

i ' . 

t 

4. The Court below erred in not finding as la fact 

_ _ i ’ 

that Ernest G. Hargett had not been a legal resident 
of the State of North Carolina for five years pHor to 
the institution of his suit for divorce from Teresa Har¬ 
gett, and that Ernest G. Hargett and .Teresa Hargett 
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had not been separated for five years prior to the 
former’s filing his suit for divorce. 

5. The Court erred in finding as a matter of fact 
that the temporary absence of Ernest G. Hargett from 
his home in North Carolina while in the military serv¬ 
ice of the United States Government, and later as a 
student of George Washington University, and there¬ 
after as a veterinarian in the British Naval Service, 
and subsequent thereto as. an employee of the District 
Government detailed to Frederick, Maryland, worked 
an abandonment of his domicile or permanent resi¬ 
dence in the State of North Carolina. 

6. The Court below erred in holding that the decree 
of the Corporation Court of Alexandria, Virginia, of 
August 27, 1924, between Teresa W. Hargett and Er¬ 
nest G. Hargett was not then a valid and now subsist¬ 
ing dissolution of the marriage between the parties 
thereto. 

The Court below erred in not recognizing the law of 
comity between jurisdiction and in failing to give full 
faith and credit to the aforesaid decree of the Corpora¬ 
tion Court of Alexandria, Virginia. 

7. The Court below erred in not finding as a fact 
that Teresa W. Hargett had been domiciled in and an 
actual bona fide resident of the State of Virginia for 
at least one year preceding the commencement of her 
suit there. 

8. The Court erred in finding as a matter of fact 
that the last matrimonial domicile of Teresa Hargett 
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and Ernest G. Hargett was in the District of Colnmhia 
in 1921 or 1922, and in failing to find that the last resi¬ 
dence of the parties was in Frederick, Maryland; 

9. The Court erred in other matters apparent of 
Record and in not recognizing the change in the I public 
policy of the District of Columbia. 

nL- ■ i ^ 

I 

i 

ARGUMENT AND AUTHORITIES. 

i 

1 

Assigihment of Eehoks Nttmbbr One (1).' 

I 

Rule as to Trial Courtis Fimding of Factd, 

For convenience’ sake in the argument, the errors as¬ 
signed will be grouped and the parties to thi$ cause 
will be designated plaintiff and defendant, as they were 
so designated in the Court below. Counsel begin their 
argument with a full consciousness of that rule pf law, 
wherein the trial Justice in an equity cause in a case 
of disputed fact, who sees the witnesses, observers their 
demeanor upon the stand, and who is in closer personal 
contact with them, is a better judge of the fact than 
would be an Appellate Court and that the latter | rarely 
reverses a lower Court’s conclusions. Were tips rule 
inflexible, insuperable, and unsurmountable, total sur¬ 
render would be the mandate to us. However, for sev¬ 
eral reasons which we will attempt to point out, the 
shield of protection afforded by this rule shoujd not, 
and we believe this Court will not permit it to be, con¬ 
verted into a sword of destruction. We shall aj;tempt 
to point out such variations of evidence, its unsubstan¬ 
tial character and total unreliability upon which the 


I 

i 
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findings of fact below are rendered as to justify a com¬ 
plete review of the evidence by this Court and conclu¬ 
sions different from those found below. 

The Court below came to his decision with reluctance 
(R. 24). He came to it after holding the case xmder 
consideration from February 10 to July 31, 1936. He 
came to his decision upon a transcript of the testimony 
in interrogatory form. We therefore respectfully sub¬ 
mit that in this particular case this Court is in a much 
better position, by reason of the narrative form of the 
testimony in the Statement of the Case, than the Court 
below to determine the weight of the evidence, its con¬ 
sistency, and to determine where truth and equity may 
lie. We do not believe that this Court will shut its eyes 
to the fact and not assume that between February 10 
and July 31, 1936 the Court below did not hear many 
cases, did not see many witnesses, and did not observe 
many demeanors. If that assumption on our part is 
• correct, this rule of law fades into total eclipse and this 
Court may determine de novo from the record what is 
just and meet between the parties. 

This Court has often times found different con¬ 
clusions of fact and law by a review of the evi¬ 
dence. Smith vs. Smith, 61 App. D. C. 157; Woods 
vs. Poor, 29 App. D. C. 397; Faunce vs. Woods, et al,, 
55 App. D. C. 330. To sustain the decree below, the 
burden of proof rested upon the defendant We shall 
endeavor to point out the unsubstantial character of 
the evidence upon which certain conclusions of fact are 
found by the Court below. The Court below finds that 
the separation between the plaintiff and Hargett oc- 




curred in September 1921 (R. 20). The Couirt below 
further finds that Hargett and the plaintiff cohabited 
together in the District of Columbia at 13^. South 
Carolina Avenue, Southeast, up until October 1922, 
and that the matrimonial domicile of the parties was 
last on that date in the District of Columbia !(E. 23). 

_ _ i 

This finding is made on the testimony of Hargett, (der 
fendant’s witness) who deserted his wife in North 
Carolina in 1916 or 1917 without cause, and who was 
permitted, out of the goodness of the heart of the plain¬ 
tiff, to become reconciled with her in 1918, and who 
again deserted her in Frederick, Maryland in 1920, and 
as against the unimpeached and uncontradibted evi¬ 
dence of Mobley (R. 84), the warehouse man, who said 
that the furniture of the appellant and Hargett was 
stored with him in October 1920 and was sold for non¬ 
payment of storage in November 1921, and who said 
he positively did not see Hargett after March 5, 1921 
(R. 84). It is contrary to the unimpeachbd testi¬ 
mony of the plaintiff, who has 'been continuously in 
the employment of a bank since the Fall of 19^1. It is 
contrary to the evidence of Mrs. Baumgardner (R. 77- 
78). It is contrary to the evidence of Mr. ajnd Mrs. 
Wright, the parents of plaintiff (R. 52, .86). Bearing 
in mind these five contradictions of the testimony of 
Hargett and a review of his testimony in the record, 
which shows that he did not know the date of his mar¬ 
riage to plaintiff, asserting it to be April 3, 1910, (R. 
41); that he did not know the number of the ^o^se in 
which he lived in Washington (R. 41) or in Frederick, 
(R. 42); that he did not know what year he joined the 
British Military Forces (R. 42); that he did not know 
how long he lived in Frederick, (R. 44); that he did not 







12 


remember the street address in Frederick where he 
lived, (R. 42) but did admit his drinking. He did not 
recall how much money he made (R. 44). He did not 
remember the exact date, though he said he left Fred¬ 
erick around the 1st of October 1922. He stated he 
had an office in Frederick but not a home. He stated 
that the best he could remember that his cohabitation 
continued to the month of April or May 1922. He ad¬ 
mitted he had no job, money, or income. He couldn’t 
remember when he stored his furniture. He couldn’t 
remember the year his daughter, Dorothy, was bom, 
(R. 44) but did remember his having been in the hos¬ 
pital for drinking. It is true that this witness cannot 
be presented to this Court in person but such a spec¬ 
tacle would shock the conscience of it if such presenta¬ 
tion were possible. The sustaining of the burden of 
proof never, of course, is based upon the number of wit¬ 
nesses, but true it is that the rule should be more than 
‘‘sounding brass or tinkling cymbal,” and we respect¬ 
fully submit, and that is the purpose of this appeal be¬ 
sides the questions of law hereinafter discussed, that 
this Court was constituted to review facts as well as 
law. This points out one glaring example and a further 
review of the testimony of each witness w’e respectful¬ 
ly hope will demonstrate beyond any doubt that the 
conclusions of fact reached by the Court below are not 
justified by the record, and we earnestly appeal to this 
Court for its consideration and review of the same. 

Summary of Defendant's Evidence: 

The case was tried on the issue of the nullity of the 
marriage and only on that issue was evidence in the 
Court below offered. 
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The defendant in. support of his cross-bill, testified 
that he had been a resident of the District of Columbia 

I 

since about 1920. He terminated his position with the 
Washington Railway and Electric Company in July 
1923 and went into his present business. That business 
is described in Equity suit 61907 of the District Court 
of the United States for the District of Colunj.bia in 

I 

the case of Pioneer Novelty Distributing Corporation 
vs. Garnett, et cd. He testified that he met the plaintiff 
about July 10, 1923, at the house where she livOd with 
her mother, and that he visited her from three to five 
times a week and often took her out to dinner. That he 

i 

took her to various places in the District of Columbia 
and in 1924 he took her to Virginia three or font times 

^ I 

but did not know the address because it was anywhere 
from nine to twelve o’clock at night and on two occa¬ 
sions he loaned her money to pay her rent, in the face 
of the cancelled checks introduced by plaintiff, who 
also introduced other cancelled checks drawn to I others 
in payment of her bills around and prior to thalt time. 
That he would meet her at the bank and only qn sev- 
eral occasions during that time did she speak | of ob¬ 
taining a divorce, but he learned after they were mar¬ 
ried that it was easy to get a divorce in Alexandria, al¬ 
though he did recall the name of her lawyer (B. 34). 
He admitted that plaintiff did not discuss occupying 
a room or staying in Virginia, but to his personal 
knowledge from July 10, 1923, to August 27, 19^, she 

did not live in Virginia. i 

! 

i 

On cross examination, he admitted that she wais keej)- 

I 

ing company with one other gentleman but kpew the 
name of still another gentleman with whom plaintiff 
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advised him she was keeping company, and he had 
heard it in the family circle (R. 34). He admitted 
knowing Judge Parker and Mrs. Wise, Mr. and Mrs. 
Wright, but did not know the rooms occupied by each 
of them nor the rooms occupied by the children of the 
plaintiff, nor did he know the relationship existing be¬ 
tween the plaintiff. Judge Parker, and Mrs. Wise, not¬ 
withstanding the fact that he visited there three to five 
times each week during all those years. He denied dis¬ 
cussing plaintiff’s previous husband with her or that 
he was afraid of him, but learned through his friends 
that she was not divorced and was not a widow (R. 35). 
He admitted that it was a matter of no concern to him 
going out wdth a married woman or the whereabouts of 
her husband (R. 36), and said that the plaintiff had 
never repaid him the $20.00 nor did it excite his curios¬ 
ity that she went to Virginia and paid rent and re¬ 
mained there over night (R. 36). He testified that he 
had given his attorney in Arkansas the address of the 
plaintiff as 1324 South Carolina Avenue, Southeast, 
but corresponded with her while he was in New Mexico 
by letters addressed to her place of employment at the 
bank. He further testified on cross examination: 

“I called and taken the children to Sunday 
'School as I thought it might help to bring them up 
right.” 


He recalled all about his automobile but nothing 
about his clothing. He knew nothing of the congestion 
at 1324 South Carolina Avenue, Southeast, though he 
knew Mr. and Mrs. Wright, the two children. Judge 
Parker, and Mrs. Wise resided there, together with the 
plaintiff (R. 35) and that it was no surprise to him 
that she had gotten a divorce (R. 36). He testified that 
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Frieda Wright (R. 37) asked him to write her from 
New Mexico and that he did and that she is tie axmt 
of the plaintiff, but admitted he did not know w^hether 
plaintiff had her clothes in Alexandria or npt. He 
gratuitously asserts that Mrs. Sears rather forced their 
marriage (R. 37); that he was only in Mrs. Sears ^ room 
at 1324 South Carolina Avenue, Southeast, one time 
and that was around Christmas in 1923 or 1924. He 

I 

denied that Mr. Shifflette represented him in his Ar- 
kansas divorce proceeding but admitted that Shifflette 
took depositions here in his office in connection with 
defendant’s divorce complaint filed there (R. 37). 


Upon re-cross examination, he admitted that it was 
only in the last few months that he had discussed with 
his attorneys here the question of the validity, of the 
divorce of plaintiff in Alexandria in 1924 and that in 
connection with the preparation of his cross bill lin this 
case (R. 38). ! 

' j 

The direct and cross examination of this witness re- 

I 

veals a startling situation, bearing in mind the char¬ 
acter of the defendant’s business. The District Court 
of the United States for the District of Columbia in the 

i 

case mentioned above has decreed the kind of business 
in which he was engaged. To destroy a marriage rela¬ 
tionship solemnly entered into and performed for al¬ 
most seven years and admitted by the defendant him¬ 
self in his Arkansas proceeding to have been valid and 
only brought to his attention by the industry of his 
counsel within a few months prior to the preparation 
of his cross-bill in this suit presents a unique picture. 
It is simply an afterthought and cannot be truthfully 


1 
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classified otherwise. It is in an effort to avoid his 
conjugal obligations. Every fact known to him prior 
to the preparation of his cross bill in this suit was 
known to him or ought to have been known to him at 
the time of his marriage or soon thereafter been dis¬ 
covered and was known to him at the time he swore he 
was married to her in the Arkansas proceeding or else 
he is an accomplished liar incapable of telling the truth. 

The defendant further presented witness Pope, an 
automobile salesman, who had known the defendant 
since fie was a little boy, and as best he could recall, he 
met the plaintiff in 1924, July or August, and it was he 
who introduced the plaintiff and the defendant. Pope 
was keeping company with a friend of the plaintiff but 
never heard of her moving to Alexandria and testified 
on direct examination that in 1924 he went to see Miss 
Price, whom he had always met at the Wright home 
and did not meet the plaintiff and that he had sold an 
automobile possibly in November or December of that 
year, to Mrs. Wright, plaintiff’s mother (R. 38). 

On cross-examination, witness Pope said he had 
called upon Miss Price nine or ten times and first saw 
her in April or May of 1923 but had no way to fix the 
month and could not say definitely. He did say he had 
sold the automobile to Mrs. Wright in the month of 
December 1924, and the witness was married in 1934 
but could not remember the day. 

Upon re-direct examination, witness Pope testified 
that he loaned Sears his automobile and that it was 
Sears who introduced him to Miss Price, which was 
about a year after his return from Prance. 


Counsel recognizes it is difficult to remembet* dates 
after a lapse of years, but here is a complete contra^ 
diction between the testimony of the defendant ^nd the 
one who introduced him to the plaintiff, the contradic¬ 
tion amounting to one year in the date of intro^hction. 
Sears testified that he met her in 1923, and Pope says 
he introduced Sears to the plaintiff in 1924. I 

The defendant next called J. W. Marshall, wjio had 
been connected with the E-. L. Polk Company, publish¬ 
ers of the Washington City Directory for more than 
twenty years, and who delivered himself of the method 
used by his company in making a canvas of thos^ listed 
in this advertising medium. He was unstinted! in his 
praise of the method used by his company. It was the 
Koran of the witness. 

The directories for the years 1923, 1924, and 1925 
were introduced showing that the plaintiff was a! Teller 
at the McLachlen Banking Corporation, and was|a resi¬ 
dent of 1324 South Carolina Avenue, Southeast! 

I 

I 

While the witness offered no directories fbr sale 
while upon the witness stand, his salesmanship!to the 
gullible was quite disarming. 

i 

Upon cross examination, he did not know who got the 
information or who checked it and further admitted 
that plaintiff could have lived in Alexandria and still 
have had her address listed at 1324 South Carolina 

I 

Avenue, Southeast, and that no doubt someone i at the 
McLachlen Banking Corporation furnished his com¬ 
pany with the information (E. 41). Neither did the 
witness consider it strange that a person could |live in 




WasMngton' for a number of years and not be listed in 
the Directory, as bis directories were not advertised as 
being accurate and perfect, nor did they guarantee the 
names-and addresses of everybody in Washington (R, 
41); 

The Virginia Statute with reference to grounds for 
divorce including that of desertion, was introduced into 
evidence. 

The defendant then called the plaintiff’s former hus¬ 
band, Ernest G. Hargett. His testimony has been here¬ 
tofore referred to, and this Court is particularly in¬ 
vited: to read it. It demonstrates an example and a 
spectacle of lapsed and abused mentality which words 
fail us to describe. If his mental condition were not 
pitiful, one would be prone to criticize him. We prefer 
charity. 

The defendant in further support of his claim that 
his wife had not established a bona fide residence in 
Alexandria, departed upon a fishing expedition and be¬ 
gan to call various Credit Managers of local depart¬ 
ment stores and estranged relatives and neighbors. 
While it will be pointed out that the dates do not con¬ 
flict with her domicile and residence in Alexandria, 
nevertheless it will be'remembered as a practical mat¬ 
ter that applications for credit are primarily for the 
purpose of showing the* creditability- of an applicant 
rather than the applicant's address or. the color of the 
applicant ’s eyes or the length of one^s nose. 

The’first witness called was Frank A. Burger ( R. 45) 
who was Collection Manager of. House & Herrmann, 
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Seventh and I Streets, Northwest. It showed that an 
application for credit was made in November, 1921 by 
plaintiff and that a mattress was purchased ih Janu¬ 
ary, 1923, and that the name of Hargett was changed 

to Sears November 12, 1927. ^ i 

1 

Upon cross examination the witness admitteci he did 
not make the record nor did he know the delivery ad¬ 
dress of the mattress purchased, should it be material 
in January, 1923, nor did the record indicate ahy sales 
or deliveries from April, 1923 to September, 1924 while 
plaintiff was domiciled in Alexandria. 

! 

i 

The defendant called Mrs. Frieda Wright, an aunt 
by marriage, and estranged from the plaintiff ^nd her 
family. She testified in substance that she I'visited 
plaintiff’s parents home on occasions during 1923,1924, 
and 1925, but could not tell how many times, and that 
she had never heard of the plaintiff’s moving to Alex¬ 
andria, and had seen the plaintiff at her parents ’ home 

while she visited there and took meals (R. 45-47). 

1 

i 

1 

Upon cross examination, the witness denied any ac¬ 
cusation of the plaintiff because of her admiration for 
her uncle, the witness’s husband, but did admit know¬ 
ing Judge Parker, but did not know when plaintiff’s 
aunt, Mrs. Wise, died. Witness further admitted that 
she usually left between nine and ten o’clock. The wit¬ 
ness contradicted the defendant in saying that she did 
not write him at Albuquerque, New Mexico, 'vfhereas 
the defendant stated she did (R. 47). I 

i 

i 

To further maintain the issues on his part joined, 
the defendant called the Collection Manager of Lans- 
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burgh and Bro^ a Department Store in Washington, 
and an application for credit was produced showing a 
date of September 13, 1924, when it is admitted by all 
parties concerned that the plaintiif returned to W’ash- 
ington on or about September 9,1924. The application 
stated that the plaintiff was divorced and had been a 
resident of 1324 South Carolina Avenue, Southeast, 
for ten years. Nothing was said concerning her domi¬ 
cile, although as a matter of fact, for ten years prior to 
September 13, 1924, plaintiff had lived in North Caro¬ 
lina, back in Washington, at Frederick, again at vari¬ 
ous addresses in Washington, and also in Alexandria. 

• The defendant called Anna Frame, who resides next 
door to plaintiff’s parents on South Carolina Avenue, 
Southeast. She stated she had a little boy about the 
age of plaintiff’s youngest child. She admitted an es¬ 
trangement between the Wright family and herself; 
that she did not sit on her front porch to watch her 
neighbors and did not see much of them, and that once 
in a while she saw the plaintiff going in 1324 South 
Carolina Avenue at the time of her alleged residence in 
Virginia. 

Upon cross examination, she stated that the differ¬ 
ence between her and the plaintiff was a personal mat¬ 
ter and that on the occasions she saw the plaintiff they 
were accidental. She did not even know that the plain¬ 
tiff had lived at New Bern, North Carolina, with Har¬ 
gett. 

The defendant produced K. P. Wright, an uncle of 
the plaintiff, who testified concerning his employment, 
though the witness could not recall definitely when 
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Hargett and the plaintiff separated, nor when he first 

I 

met the defendant, but did testify that the defendant 
rarely ever stayed there after ten o ’clock at night. The 
witness could not recall when the plaintiff moved away 
from the South Carolina Avenue address, but| he had 
heard that she was away (R. 49). The witness knew 
Judge Parker and the fact that he stayed most of the 
winter at the Wright home. He testified that it was 
probably in 1923 when he first heard of the Alexandria 
divorce. Witness testified that it was in the spring of 
1921 that the plaintiff came from Frederick to Wash¬ 
ington. I 

I 

i 

The defendant next produced George 0. Smithson, 
who testified that he was Credit Manager of Mayer & 
Company and that the plaintiff opened an account with 
that company on February 3, 1926. He further testi¬ 
fied that he made an investigation through! a local 
credit agency as to the creditability of the plaintiff, 
which report showed that she had been living at 1324 

_ i 

South Carolina Avenue since 1916. He further admit¬ 
ted that the reports from the credit agency were often 
incorrect. | 

i 

! 

The defendant next introduced an authenticated rec¬ 
ord of the proceedings in the Corporation Court of 
Alexandria, Virginia, in which the plaintiff obtained 
a divorce from Ernest G. Hargett. That testimony is 
summarized in the Rocord, pages 50-52, and will be fur¬ 
ther considered in a review of the plaintiff’s testimony. 

i 

The defendant next introduced the evidence t^ken by 
deposition of Mary H. McCaffrey, of Frederick, Mary¬ 
land, who testified that she had rented office space, 


I 
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Boam 111, to Dr.'Hargett in 1921, and that she knew 
'that'Dr. Hargett’left Frederick in the fall of 1921. She 
produced receipt stubs ■ showing the payment of rent 
.for April, June,. July, .August, ^and September 1921 
(R. 52). She’.testified that Hargett owed for two 
months rent when he went away, which was either in 
‘October or November; that he never returned to get 
his office things. She-did not go into the office room 
rented to Dr. Hargett while he was occupying it and 
‘.she.did not know what business Dr. Hargett was en- 
- gaged, in, although -witness did hear her husband say 
someone had sent for Dr. Hargett because his cow was 
sick. The room which was rented to Dr. Hargett was 
dark, and a man by the name: of Mohler took what 
things that-were in it out. ;The-witness knew nothing 
of. the>personal, habits of Dr. .Hargett and never saw 
him intoxicated. 

The. defendant next called Francis E. Ruppert,- Col¬ 
lection-Manager at Frank R. Jellefffs department store 
in Washington, D. .C. who produced certain corre¬ 
spondence . and /applications of. credit under date of 
March 16, 1934 and January 17, 1923, and February 9, 
1923. These were taken from the file of Jelleff ^s, and 
the witness had been employed at Jelleff’s only since 
il926 (R. 53). 'A carbon copy of a letter from Jelleff’s 
.and an original.undated letter from.the plaintiff were 
introduced into evidence and-are copied in the Record 
verbatim (R. 54). '.The colloquy between counsel and 
'.the. Court with reference to. the letter is found on page 
55 of the Record. 

The foregoing constituted in substance all the evi« 
■dence introduced by I the defendant-to sustain the bur- 




den of proving the invalidity of his marriage bn No¬ 
vember 12,1927, occurring more than three yeaits after 
the divorce in Alexandria, and which was adhered to 
as a valid and binding separation from Dr. Hargett 
from the date bf her marriage to the defendai^t until 
the date of his desertion of her on March 10,1934, with 
the several interruptions or visits of the defendant to 
other parts of the country. 

i 

Of what transcending importance are the various ap¬ 
plications for credit, no one of which shows a date in¬ 
consistent or contrary to the domicile of the plaintiff in 
Virginia? How strange a circumstance is it if we 
should strain our credulity and believe Sears that he 
should go with a girl three to five times a week and not 
know of her domicile in Virginia, not be inquisitive of 
her former husband, her former husband’s i where¬ 
abouts, and that the matter should be of such little con¬ 
sequence to him. How imaginative one must be to be¬ 
lieve that Sears took her to Virginia, left he?* there, 
paid her rent, and not be inquisitive as to the purpose ? 
How peculiar it must be that with his constant and un¬ 
interrupted visits to the Wright home he did not know 
of the congestion there? He did not know of Judge 
Parker or of Mrs. Wise’s death. The evidence pro¬ 
duced by the defendant is not consistent but is | contra¬ 
dictory in the manner above set forth, it is flindsy, and 
unsubstantial. However, after the expiration! of five 
months and twenty-one days on the written interroga¬ 
tories appearing in the transcript of the testimony, the 
Court below held it sufficient on which to produce his 
Findings of Fact and Conclusions of Law, Vhich he 
did reluctantly. It is respectfully submitted that to 
destroy the marriage relationship between plaintiff 
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and the defendant something of a more definite reason¬ 
able and reliable nature should constitute the founda¬ 
tion for such action. Particularly is this true when 
this Court considers the consistent, and we submit, con¬ 
vincing evidence produced by the plaintiff. 

Summary of Plaintiffs Evidence. 

The plaintiff first testified in her own behalf, stating 
that she married Hargett on October 3, 1910, and not 
April 3, as testified to by Hargett. She related of Har¬ 
gett ^s service in the Army and attachment to the Army 
Medical School in Washington and of his student days 
at George Washington University while studying to 
become a veterinarian, and that upon his graduation 
of their going to New Bern, North Carolina, and 
Raleigh, North Carolina, and the time of their resi¬ 
dence there (B. 55). She corroborated Hargett on his 
leaving Raleigh prior to the entry of the United States 
in the World War and his enlistment in the British Ar¬ 
my. She said that Hargett disappeared on her and 
she knew nothing about his whereabouts until someone 
had advised her. She also related the birth of her chil¬ 
dren, one in 1911 and the other in 1919. She testified 
as to Hargett’s employment with the Government of 
the District of Columbia and of his detail to Frederick, 
Maryland, for the purpose of testing cattle there, as 
the cattle in and around Frederick are one of the 
sources of milk supply for Washington. She testified 
concerning their life at Frederick and Dr. Hargett’s 
drinking. 

She is corroborated by Mrs. Baumgardner of Fred¬ 
erick, Maryland, with reference to their residence with 
her. 
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She related of Hargett’s discharge from the Govern¬ 
ment service and his attempt to engage in private prac¬ 
tice as a veterinarian. She related of Hargett’s having 
delirium tremens and of her having to incarcerate him 
in a padded cell in the Maryland State Insane .^sylnm. 
She related of her having to go for days without seeing 
him and without food, and when she would attempt to 
get in his office he would be lying on the floor | drunk. 
She further testified of Mrs. Baumgardner giv^g her 
food and of having to obtain money from her father 
and the further fact that she sent her eldest child to her 
father’s home, as the strain of taking care of her baby 
was too much for her. She related that in August, 
1920 of Dr. Hargett’s going on one of his sprees and 
having no money or food and in her desperation she 
phoned for her father to come for her. She related of 
her employment at the McLachlen Banking Cdrpora- 
tion in the fall of 1921, and of her continuous employ¬ 
ment with that institution since. She related further 

I 

her effort to locate Dr. Hargett by going to Frederick 
in September, 1920 and on several other occasions (E. 
57). She related a consistent effort to effect a further 
reconciliation with Hargett by permitting him to come 
to Washington on week-ends and put him on hi^ prom¬ 
ise not to drink. She related of remaining with her 
father at his home at the South Carolina Avenue ad- 

I 

dress and of nursing her grandfather, who died on Feb¬ 
ruary 22, 1921. She related of having gone l^ack to 
Frederick in April, 1921 in an effort to locate her hus¬ 
band in order to attempt to patch up the wreck of her 
married life with him but not finding him after search 
and inquiry, as he was off on one of his drunken brawls 
(R. 57), she returned to Washington in April^ 1921, 
after which date she did not cohabit with him I as his 


I 

i 

I 
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wife (R. 57). She related that the last time she saw 
him was in March, 1921 and that she had obtained in¬ 
formation in April, 1921 that he had left Frederick, and 
she fixes the date as April 10, as that is the date she al¬ 
leges the desertion of .her took place in her Alexander 
divorce suit, and that after September, 1920 Hargett 
had not contributed anything to her support and main¬ 
tenance. The witness recalled, her visit to Frederick on 
November 16,1935, accompanied by her counsel and for 
the first time learned that BLargett had stored their fur¬ 
niture with Mr. Mobley in October, 1920, and that after 
March, 1921 she had not seen Hargett for about ten or 
twelve years. She further testified that she met a girl 
who had an apartment in Alexandria and of the fric¬ 
tion at her mother’s home. The witness went into de¬ 
tail regarding the crowded condition at the South Caro¬ 
lina Avenue residence and of her desire to make a home 
for herself and children. 

The Court is invited to read- the testimony of the 
plaintiff, a paying teller in one of our local banks, and 
who so far as this record shows and the fact is, has not 
been short in her account to the extent of a postage 
stamp since her employment, and by comparison to the 
testimony of the defendant, whose business, by decree 
of the District Court of the United States for the Dis¬ 
trict of Columbia in Pioneer Novelty Distributing Cor¬ 
poration vs. Garnett, et al., Equity No. 61907 (supra), 
is declared to be a dealer in games of chance and evil 
devices and consequently debarred under the Statute. 

The witness further related that the apartment she 
first took in Alexandria with the girl she had met was 
not suitable for her because she did not like the con- 


duct of her roommate (R. 58). Whereupon she took 
up her residence with Mrs. Hall. She further testified 
she received no legal advice prior to her moving there 
and that her attorney there was Clyde B. Lanhajn; that 
in May, 1924 she consulted Mr. Lanham and that she 
had no intention of getting a divorce when she first 

I 

moved to Alexandria. She went there primarily be¬ 
cause apartments were cheaper in Alexandria and that 
she eventually desired her children with her. That it 
was her intention to make Alexandria her home, but she 
thereafter changed her mind. Plaintiff identified the 
sixteen checks before referred to as well as otheif checks 
drawn to doctors and others prior to the date of any of 
the checks in payment of her rent. She said her occu¬ 
pation with the bank prompted the preservation of 
some of her checks (B. 59). Witness further testified 
that Mrs. Hall had no other roomers except herself and 
that while she lived in Alexandria she contihued to 
work at the McLachlen Bank. She related of her hours 

I 

of work and of her getting her breakfast often times on 
Royal Street in Alexandria (R. 59). She related fur¬ 
ther that when she moved to Alexandria she took all 
of her clothes with her and they remained ^t Mrs. 
HalPs. The witness frankly admitted that at times she 
spent the night with her mother and children ih Wash¬ 
ington but did not spend every Saturday and Sunday 
night with them and on those occasions she would 
sleep on a couch downstairs, as the children slept in a 
little bedroom on the second floor. There wejre only 
three rooms on the second floor of the South Carolina 
Avenue house, two of which were large and one a small 
one, the latter one of which would not contain a three- 
quarter bed (R. 60). She testified concerning th^ death 
of Mrs. Wise in 1923 and of Judge Parker ’s coming to 
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her mother’s house in the fall of 1923 and returning to 
Montana in June of 1924. That often times she would 
take her boy to Alexandria with her because she was 
lonesome and wanted company but did not take her 
daughter because she was too young. She further tes¬ 
tified concerning her mother’s efforts to get her to re¬ 
turn to Washington and her decision to return in Sep¬ 
tember, 1924, as the congestion had been relieved by the 
death of Mrs. Wise and the return of Judge Parker to 
Montana, as her plans in Alexandria did not pan out as 
well as she had expected. She further testified that she 
met Sears in 1923 but never crowded him to marry her 
as he testified she did. That at the time she met Sears 
she was keeping company with two gentlemen, George 
Wyatts and Kobert Poole (R. 60). She denied seeing 
him constantly when she first met him and denied that 
she saw him practically every night and that sometimes 
for two or three weeks she wouldn’t see him at all (R. 
60). She further said that Sears took her to Alexan¬ 
dria on several occasions and knew where she was liv¬ 
ing but frequently he would take her to the street car 
stop at 12th and Pennsylvania Avenue, Northwest, 
where she would obtain a street car for Alexandria. 
She further testified that she and Sears had a friendly 
quarrel because he would not drive her to Alexandria 
but only take her to the street car stop in Washington. 
She related an incident occurring in Washington, which 
is quoted verbatim (R. 61). She denied Sears having 
given her any money to pay her rent, but asserted she 
paid her own bills. She admitted that when she saw 
Sears she would not get meals with him but would eat 
at her mother’s or get meals downtown because she 
would not go into the places to eat where he ate (R. 61). 
She denied that Sears ate at her parents’ home two or 


three times a week but would eat there frequently on 
Sunday. She denied that Sears met her at the bank dur¬ 
ing 1923 and 1924 and that the only time he met jher at 
the bank was after they were married in 1927. She as¬ 
serted it was about a year before their marriagb they 
began keeping steady company. She admitted on the oc¬ 
casion of Sears ^ taking her to Alexandria she did not 
speak to him about getting a divorce there as at that 
time she had no intention of getting one (R. 61 )|. She 
further said that it was the following summei* that 
she thought it would be better for her to be free and 
she corresponded with Hargett’s people in North Caro¬ 
lina to ascertain his address in order to furnish it to 
her lawyer in Alexandria, but did not correspond with 
Hargett concerning the divorce personally (R. 62). 
Witness further testified concerning quarrels with the 
defendant because he was jealous of plaintiffs; keep¬ 
ing company with others. She denied that Sears ever 
took her children to Sunday School, and that the only 
time she could remember Sears going to Church was on 
Easter Sunday (R. 62). Witness frankly admitted 
visiting her children while she was living in Alexandria 
and would catch the last street car about 11:45 P. M. 
(R. 62). The father and mother of the plaintiff object¬ 
ed to her keeping company with Sears or anyone else 
while she was married, and she reasserted her reasons 
for returning to Washington (R. 62). She further tes¬ 
tified that her mother kept her children and practically 
raised both of them and still has her daughter (R. 62). 
Witness reaffirmed testimony she gave before judge 
Smith in the Corporation Court of Alexandria* with 
reference to her divorce, saying it was true then hnd is 
true today (R. 62). 




30 


Upon cross examination witness testified that she 
thought that Miss Robey, with whom she first lived in 
Alexandria, was single. Thereafter she learned of her 
having filed a divorce suit in Alexandria but did not 
know the outcome of it (R. 63). She related where she 
met Mrs. Robey at a card party and that it was her in¬ 
tention eventually upon securing a proper place in 
Alexandria to have her children with her where she 
could cook her own meals. Witness said she had never 
discussed the question of divorce with Mrs. Robey nor 
did she know who Mrs. Robey’s attorney was. She 
said she was a church-going lady and took an active 
part in the Sunday School and in the Eastern Star, 
though she made no investigation concerning what kind 
of a person Mrs. Robey was. When she found she was 
an undesirable companion, she left her (R. 63). The 
people who introduced her to Mrs. Robey said she was 
all right and that Mrs. Robey was working in Washing¬ 
ton while she was living in Alexandria. She testified 
that Mrs. Robey had callers in Alexandria but that she 
had none. Witness testified that the apartment in which 
she lived was on Fairfax Street near King Street, 
was practically in the heart of Alexandria and that 
there was no yard to the apartment, though she could 
have had her children there notwithstanding the ab¬ 
sence of a yard (R. 64). She further testified that 
there were no street cars at the South Carolina Avenue 
address and the children had a yard to play in there 
and they attended.school in Washington. It was after 
she inspected the Wagar Apartments she decided to 
leave her children in Washington because after all (R. 
64) witness desired to have her children with her to 
avoid the trouble of anyone else having to take care of 
them. She denied her purpose in going to Alexandria 
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was for a divorce (R. 64). She did not remember the 
occasion she met Mr. Lanham in Alexandria and fur¬ 
ther said not to her knowledge did Mr. Lanham file a 
suit for divorce for Mrs. Robey. Witness said ^he had 
forgotten about the divorce until interrogated about it 
at the trial in the Court below. The witness further 

I 

explained the applications for credit and the reason 
why she attended church in Washington. 

I 

! 

The witness, upon re-direct examination, relajted the 
various addresses she had lived in Washington but 
testified that she always gave her mother’s hddress 
because that was her haven in the storm in winch she 
found herself (R. 66). Witness denied having seen 
Dr. Hargett in 1922 and said that he was wrong in his 
testimony because he couldn’t remember the dates (R. 
69). Witness further testified to her laundry being 
done in Alexandria by a colored girl there and at times 
she would take things to her mother’s, and the reason 
for so doing (R. 69). 

I 

i 

To further dispute the evidence of the defendant, the 
plaintiff produced her mother, who corroborated the 
plaintiff in practically every detail as will appear from 
the Statement of the Case (R. 70-76). | 

I 

i 

The plaintiff then called as a witness Robert K. 
Poole, who testified that he became acquainted with the 
plaintiff in May 1923 and that he had met witness Pope 
while in the Graves Registration Service overseas. He 
testified in May 1923 the plaintiff moved to Virginia 
and he took her over there many times. The first few 
times he took her there he took her to the Wagar Apart¬ 
ments and thereafter to the address on Fairfax Street. 


i 

i 
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He stated he would meet her in the evenings and either 
take her to dinner or have dinner at her mother ^s house 
(K 76). 

Upon cross-examination, the witness said that he re¬ 
called when he first became acquainted with the plain¬ 
tiff because it was shortly after his birthday on April 
29, and that he had just returned from Europe and 
did not know many people at that time. Witness could 
not recall the exact date, but it was around the first of 
May when he first took the plaintiff to Alexandria. 
Witness said he expressed no surprise at her leaving 
her mother’s home and paid no attention to it as he had 
always lived away from home. 

Plaintiff further produced Mrs. Grace Baumgardner 
of Frederick, Maryland, who has resided there for 28 
years, who corroborated the plaintiff with reference to 
the drunken sprees of Dr. Hargett and of her having to 
provide the plaintiff with food (R. 77), although the 
witness could not remember the exact dates. 

Plaintiff further called a witness, Mrs. Elizabeth 
Dalkin, who was under subpoena by the defendant, who 
testified that she lived around the comer from the 
South Carolina Avenue address and knew that the 
plaintiff was away from that address for quite a while 
and she knew when she returned (E. 78). 

The plaintiff introduced a certified copy of proceed¬ 
ings of the 1924 May Term of the Superior Court of 
Pitt County, North Carolina, in the case of Hargett vs. 
Hargett, in which proceeding service of process was 
had under the North Carolina Statute by publication. 
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The Findings of Fact and jurisdictional questions are 
set forth in the Record (R. 78-79). 

The plaintiff introduced a certified copy of a divorce 
suit filed by the defendant in the Chancery Court of 
Carroll County, Arkansas, on July 31, 1934, wherein 
service of process was issued against the plaintiff by 
publication, and in which proceeding the defendant 
swore that he and the plaintiff were lawfully married 
in Washington, on November 12, 1927 (R. 79). i 

Plaintiff then produced Mrs. Myrtle Hall, who testi¬ 
fied that she lived on Craig Street in Roseniont, a 
suburb of Alexandria, and that on July 14, 19^3, she 
was residing at 314 South Fairfax Street, Alexandria, 
Virginia. She corroborated her testimony given be¬ 
fore the Corporation Court of Alexandria and fur¬ 
ther said she did not run a rooming house and had not 
testified in anv other divorce suit than that lof the 
plaintiff. She further corroborated the plaintiff in 
that her colored girl did plaintiff’s laundry and that 
the first she ever knew of the plaintiff’s getting a 
divorce in Alexandria was in August 1924, an4 when 
furnished with a transcript of her testimony in 1924, 
she reaffirmed it. That the Hargett and Sear^ cases 
were the only two cases she had ever testified in in 
her life (R. 81). Witness further testified she knew 
plaintiff’s parents, who visited her at her home in 
Alexandria on several occasions (R. 80). | 

Plaintiff then introduced a deposition of George L. 
Mobley of Frederick, Maryland, whom plaintiff 
stumbled into on the occasion of her visit to Frederick 
on November 16, 1935, accompanied by her counsel, 



34 


who testified from his records which he kept in his 
possession exclusively and which were in his own hand¬ 
writing and which showed that on October 12, 1920, 
Dr. Hargett stored furniture with him in a room or 
stall No. 4 and that storage rent was paid to March 
5, 1921, namely in the sum of $13.25 (R. 84), but be¬ 
cause of nonpayment of storage from March 12, 1921, 
to November 12, 1921, the furniture was sold and re¬ 
moved from the uninhabitable storage room, which 
contained it. 

In an effort to impeach the North Carolina decree, 
the defendant called the plaintiff as his witness, who 
denied her desertion of Hargett in October 1918, and 
who stated she received no notice from the Court of 
Pitt County, North Carolina, and learned of the di¬ 
vorce through Hargett’s sister, at which juncture (R. 
85) it appears that Hargett was twice served with 
notice of the proceeding in Virginia. 

Upon cross examination by plaintiff’s own counsel, 
she admitted she knew nothing of the requirements of 
the North Carolina Statute with reference to notice 
concerning divorces and further stated that she had 
never changed her addresses on her bank records from 
that of her mother except the time when she lived at 
829 Quincy Street, Northwest, and though she hadn’t 
lived there for five years, the bank records still main¬ 
tained that as her. address (R. 85). 

The plaintiff’s father was called by the defendant 
and testified as to the birth of plaintiff’s daughter on 
February 4, 1919, and that during the fall of 1921, 
though the exact date was uncertain to witness, Har- 


35 


i 

i 

i 


gett on occasions came down and stayed at the'house 
of witness and that Hargett came to his house |drink- 
ing. 

! 

( 

The foregoing constituted in substance all of the ma¬ 
terial evidence introduced in the Court below and on 
which the decree was entered, and from which this ap¬ 
peal is taken. | 

I 

It is respectfully submitted that the Court erred in 
finding that the defendant had sustained the burden 
of proving the invalidity of the marriage between the 
parties, and that his Findings of Fact are not justified 
by the weight of the evidence and that his Conclusions 
of Law drawn from the evidence are incorrect. In this 
connection, the Court below finds that the last jmatri- 
monial domicile of the plaintiff and Hargett was in 
Washington (R. 23), and that based on Hargetts 

i 

week-end visits to the home of Mr. and Mrs. Wright. 
The only time the record would justify any suCh con¬ 
clusion is when Hargett and plaintiff first married and 
thev maintained a residence at the Arizona Hotel while 
he was a student at George Washington University (R. 
55). The Court below, it is respectfully submitted, is 
clearly wrong in holding that it was in the Disfirict of 
Columbia that Hargett abandoned the plaintiff. The 
last residence ever maintained by Hargett fpr the 
plaintiff and the last matrimonial domicile and beyond 
any peradventure the Record proves it, was at I^reder- 
ick, Maryland, while he was assigned there as a 
Government employee. His furniture was stored there, 
and sold for nonpayment of storage in November 1921. 
The Court also finds (R. 20) that inconsistent with 
the foregoing that at Frederick, Maryland the conduct 
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of Hargett became such as is the case that she was 
compelled to leave him in September 1921. Nowhere 
does the Record justify any such finding and possibly 
it could be a stenographic error because it is an un¬ 
disputed and undenied fact that the furniture was 
stored on October 12,1920. The Court finds that in Oc¬ 
tober 1922 (R. 23) Hargett deserted the plaintilf and 
the Court finds this on Hargett’s testimony alone be¬ 
cause Mrs. Sears was employed in the McLachlen 
Banking Corporation in the fall of 1921 (R. 59). It is 
also respectfully submitted that the finding that the 
week-end visits to the Wright home constituted in law 
a domicile is error in law and fact. 

The attack bv cross-bill in the Court below on the 
decree of the Courts of Virginia and North Carolina 
is collateral. Sears was in nowise a party to nor in¬ 
terested in anv of those decrees. No fraud has been 
committed upon him. He got and received so long as 
he desired the benefit of both of those decrees. The 
rule of comity and that with reference to a person be¬ 
ing a stranger to a decree is stated veiy fully in 19 C. 
J. 373; 378. The delay with reference to bringing an 
action for annulment is stated in 38 C. J. 1352. It is 
recognized in this jurisdiction that long delay will pre¬ 
vent an annulment. In Alexander vs. Alexander, 36 
App. D. C. 78, it was held that where a husband mth 
knowledge of the facts, continues to live with his wife 
for many years, he is estopped to assert a right to an 
annulment of the marriage on the ground that one of 
the children, born prior to the marriage is illegitimate. 
This rule of law has particular force and effect, and 
wherever, if possible, the Courts have found it their 
duty to sustain the marriage relationship rather than 
destroy it. 38 C. J. 1355, 
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In the case of Kinnier vs. Kinnier, 45 N. Y. 535, in 
an appeal from a judgment of the General Tenh of the 
Supreme Court of New York, affirming the order of the 
Special Term, sustaining a demurrer to the coinplaint, 
it appeared: 

‘‘The defendant was married in Massachusetts 
in 1848 to Pomeroy. In 1855 Pomeroy went to 
Chicago to procure a divorce for a cause which 
would not be recognized by the laws of Massa¬ 
chusetts and to evade the laws of that state. The 
defendant went to Chicago, appeared in the action, 
and put in an answer. The plaintiff put in no 
replication, as the law of the State of Illihois re¬ 
quired him to do, and the answer stood coufessed. 
The parties, however, by collusion, procured to be' 
entered and docketed a formal decree of divorce 
by which the parties were declared absolutely di¬ 
vorced. This was in September 1855. In June 
1861, the present plaintiff and defendant were 
married. This action was brought to annul the 
marriage on the ground that the former niarriage 
of the defendant was in force, and her divorce 
from Pomeroy void in this state. The complain¬ 
ant alleges the above facts. It is also alleged that 
the divorce vras by the laws of Illinois void. Two 
grounds of demurrer to the complaint: list, that 
the Court had no jurisdiction of the alleged cause 
of action; 2d, the complaint is insufficient (p. 538). 

‘ ‘ The question is whether the plaintiff has stated 
in his complaint facts sufficient to entitle him to 
a jud gment declaring the marriage contract be¬ 
tween him and defendant void. The statute de¬ 
clares that such judgment may be pronounced for 
the following (among other) causes: 

‘ ‘ That the consent of one of the parties Was ob¬ 
tained by force or fraud. ^ I 

‘ ‘ That the former husband or wife of one of the 
parties was living and that the marriage with such 
former husband or wife was then in force. • • • 
(Opinion Page 539). The Court had jurifeffiction 
of the subject matter of the action; that is, it had 
jurisdiction to decree divorces according! to the 

I 

1 

1 


I 
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laws of that state; and every state has the right 
to determine for itself the ground upon which it 
will dissolve the marriage relation of those with¬ 
in its jurisdiction. The Court also had jurisdiction 
of the parties by the voluntary appearance of the 
defendant. These are the facts stated. It is true 
that the complaint states that an answer not re¬ 
plied to is taken as true according to the laws of 
the State of Illinois, and the practice of the Court, 
and ‘in consequence thereof the said Court could 
not entertain jurisdiction of said case. ’ It is also 
alleged in general terms that the judgment was 
void in the State of Illinois. These are statements 
of law and not of facts, and the sufficiency of a 
pleading is to be determined by facts stated and 
not by the conclusions of law averred and the facts 

only are deemed to be admitted by a demurrer 

* « • 

“(Opinion page 540) Viewing them in the most 
favorable light for the plaintiff the question is 
presented whether the Illinois decree can be at¬ 
tacked in this state in a collateral action because 
the plaintiff in that action was not actually a bona 
fide resident of that State at the time. I think 
not. It is conceded he was there, appeared in that 
Court, and filed his bill, and took the decree. The 
question whether he was a resident there, so as to 
enable him to file his bill, was for that Court to 
determine, and although it may have decided 
erioneously, the decision cannot affect the validity 
of the judgment. The status of all persons with¬ 
in a state is exclusively for that state to determine 
for itself. It is unnecessary to say what the effect 
might be, if it was alleged that Pomeroy had never 
been within the state, although he may have au¬ 
thorized the bill to be filed; but it is conceded he 
was there, and sufficient facts are alleged to give 
the Illinois Court power to decide the question of 
domicile and the judgment is not void, if we con¬ 
cede that the decision was erroneous, and if it is 
also conceded that the question of residence is 
vital to give jurisdiction. A wrong decision does 
not impair the power to decide or the validity of 
the decision when questioned collaterally^ 
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“But, aside from this consideration, we l^ave a 
judgment rendered nearly sixteen years ago, of a 
Court of one of the states of the Union having 
jurisdiction of the general subject matter Of the 
action which decrees a divorce of the marriage con¬ 
tract between the defendant and her former hus¬ 
band. * * * I 

‘‘ (Opinion 542) It is insisted, however, that the 
judgment is void for fraud. It is alleged, in the 
complaint, that after the pleadings were in,' a de¬ 
cree was taken pro confesso by collusion, which I 
infer means by consent or agreement of the par¬ 
ties. 

‘‘It is a rule well settled that every judgment 
may be impeached for fraud, and this applies as 
well to judgments of our own state as to those of 
other states or foreign judgments, but what will 
constitute fraud sufficient to vitiate a jud^ent, 
and who can make the objection, and under what 
circumstances it can be interposed, are n^aterial 
questions. I 

“The rule is that there must be facts! which 
prove it to be against conscience to execute the 
judgment and which the injured party cotild not 
make available in a Court of law, or which he was 
prevented from presenting by fraud or accident, 
unmixed with any fraud or negligence in himself 
or his agents (Story ^s Eq. Jur. §887). This decree 
was binding upon the parties to it, within this rule. 
No fraud is alleged by either against the other, 
and neither could assert that it was not a valid 
judgment, as they were both equally giiilty of 
fraud (Bishop on Marriage §706). It effectually 
divorced the parties to it, and then marriage was 
no longer in force in any legal sense. The plain¬ 
tiff in this action has not been defrauded, nor is he 
injured by it. I 

‘ ‘ The plaintiff was entitled to marry a marriage¬ 
able person, and though she may not have been, in 
other respects, all he anticipated or all that was 
desirable; yet she was competent to marry, because 
her former marriage was not then in force, and be¬ 
ing competent, it is of no legal consequence to the 
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laws of that state; and every state has the right 
to determine for itself the ground upon which it 
will dissolve the marriage relation of those with¬ 
in its jurisdiction. The Court also had jurisdiction 
of the parties by the voluntary appearance of the 
defendant. These are the facts stated. It is true 
that the complaint states that an answer not re¬ 
plied to is taken as true according to the laws of 
the State of niicois, and the practice of the Court, 
and rin consequence thereof the said Court could 
not entertain jurisdiction of said case. ’ It is also 
alleged in general terms that the judgment was 
void in the State of Illinois. These are statements 
of law and not of facts, and the sufficiency of a 
pleading is to be determined by facts stated and 
not by the conclusions of law averred and the facts 
only are deemed to be admitted by a demurrer 

“(Opinion page 540) Viewing them in the most 
favorable light for the plaintiff the question is 
presented whether the Illinois decree can be at¬ 
tacked in this state in a collateral action because 
the plaintiff in that action was not actually a bona 
fide resident of that State at the time. I think 
not. It is conceded he was there, appeared in that 
Court, and filed his bill, and took the decree. The 
question whether he was a resident there, so as to 
enable him to file his bill, was for that Court to 
determine, and although it may have decided 
erioneously, the decision cannot affect the validity 
of the judgment. The status of all persons with¬ 
in a state is exclusively for that state to determine 
for itself. It is unnecessary to say what the effect 
might be, if it was alleged that Pomeroy had never 
been within the state, although he may have au¬ 
thorized the bill to be filed; but it is conceded he 
was there, and sufficient facts are alleged to give 
the Illinois Court power to decide the question of 
domicile and the judgment is not void, if we con¬ 
cede that the decision was erroneous, and if it is 
also conceded that the question of residence is 
vital to give jurisdiction. A wrong decision does 
not impair the power to decide or the validity of 
the decision when questioned collaterally^ 







‘‘But, aside from this consideration, we hhve a 
judgment rendered nearly sixteen years ago, of a 
’Court of one of the states of the Union having 
jurisdiction of the general subject matter pf the 
action which decrees a divorce of the marriage con¬ 
tract between the defendant and her formed hus¬ 
band. • * * I 

“ (Opinion 542) It is insisted, however, that the 
judgment is void for fraud. It is alleged, in the 
complaint, that after the pleadings were in, a de¬ 
cree was taken pro confesso by collusion, which I 
infer means by consent or agreement of thfe par¬ 
ties. : 

“It is a rule well settled that every judgment 
may be impeached for fraud, and this appUes as 
well to judgments of our own state as to those of 
other states or foreign judgments, but what will 
constitute fraud sufficient to vitiate a jud^ent, 
and who can make the objection, and undef* what 
circumstances it can be interposed, are material 
questions. : 

“The rule is that there must be facts! which 
prove it to be against conscience to execute the 
judgment and which the injured party cotild not 
make available in a Court of law, or which he was 
prevented from presenting by fraud or amdent, 
unmixed with any fraud or negligence in himself 
or his agents (Story’s Eq. Jur. §887). This! decree 
was binding upon the parties to it, within this rule. 
No fraud is Sieged by either against the other, 
and neither could assert that it was not a valid 
judgment, as they were both equally guilty of 
fraud (Bishop on Marriage §706). It effectually 
divorced the parties to it, and then marriage was 
no longer in force in any legal sense. The plain¬ 
tiff in this action has not been defrauded, nor is he 
injured by it. ! 

‘ ‘ The plaintiff was entitled to marry a marriage¬ 
able person, and though she may not have been, in 
other respects, all he anticipated or all that was 
desirable; yet she was competent to marry, because 
her former marriage was not then in force,! and be¬ 
ing competent, it is of no legal consequence to the 
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plaintiff how she became so. Conceding fraud as 
alleged, he cannot avail himself of it. His success 
in the case would have no effect upon the status of 
the former husband. While the position of the de¬ 
fendant would be anomalous, by the judgment in 
this action, she would be declared the wife of her 
former husband, and by the judgments of another 
Court, equally binding upon her, she would be de¬ 
clared not to be his wife. She could not claim 
marital rights from either husband, and it would 
be, at least, hazardous to marry another. 

have been unable to find any authority sanc¬ 
tioning a principle which will uphold this action. ’' 


In the case of French vs. French, 131 N. Y. Supp. 
1053, where a suit was brought to annul a marriage 
wherein it was alleged that the defendant had a living 
wife from whom there had been no divorce, the Court 
held : 

‘‘An action by a wife to annul her marriage on 
the ground that the husband had a wife living at 
the time of the marriage is a suit in Equity gov¬ 
erned by the principles of equity, and where the 
wife knew of her husband’s former marriage and 
of his former wife obtaining a divorce in a sister 
state, the Court will refuse to annul the marriage, 
especially where it is necessary to maintain the 
validity of the marriage for the protection of chil¬ 
dren.” 


There should be some injury to a party complaining 
about the nullity of a marriage and the invalidity of a 
decree of divorce. Hall vs. Hall, 123 N. Y. S. 1056- 
1061. 

In the case of Huger vs. Heckel, 85 N. Y. 483, 484, 
citing with approval the case of Kinnier vs. Kinnier, 
supra, the Court said: 
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“In bringing this action, the plaintiff meddled 
with a matter which did not concern him. Before 
he contracted matrimony with Theresa, he was 
told of her former marriage, its dissolution and 
the terms thereof. He has had the full benefit of 
his bargain. No one has questioned his title, and 
the record which he produces shows a judgment 
binding upon both parties. It is impossible to dis¬ 
cover any ground in law or morals upon which his 
complaint can stand. In refusing to listen| to him 
the Court does not aid in giving effect to h jiidg- 
ment obtained by fraud. It regards him as a 
suitor without a cause of action and rejects his 
petition because he is not aggrieved. The i parties 
to the judgment do not complain, nor does either 
of them ask aid from the Court. On the contrary, 
they do not come in. The Court which rendered 
the judgment had jurisdiction over the subject 
matter and the parties, and they are bound by it.’’ 


In the case of Bater vs. Bater, 4 Am. and Eng. Ann. 

Cases, 854, the Court held:. 

“A divorce granted by a foreign Court,! being a 
judgment affecting the status of the parties, stands 
on the same footing as a judgment in rem, and 
therefore cannot be set aside in England, | even on 
the ground of fraud, by a person who was ^o party 
to the proceedings in which the judgment was pro¬ 
nounced.” 


It is therefore respectfully submitted, in view of the 
foregoing authorities and the undisputed facts of the 
record, the Court below erred in entering the final der 


cree. 


Every Case Cited hy Court Below Distinguishable, 

. The Court below in support of his conclusioiis of law, 
cited authorities which counsel feel are distinguishable 
from the standpoint of fact, and of law applied, by rea- 
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son of the change in the public policy of the District 
of Columbia as reflected in the amendment to our Code 
of Law approved August 7, 1935. After diligent re¬ 
search, counsel have been unable to find any reported 
case paralleling in fact the facts of the case before this 
Court where there are two decrees set aside and a sub¬ 
sequent marriage annulled where the annulment af¬ 
fects a party not directly or indirectly concerned with 
either of the two decrees. The nearest case approach¬ 
ing it in principle is the case of Atkinson vs. Atkinson, 
65 App. D. O. 241, decided by this Court on the last day 
of the trial of the instant case and to which the Court 
below'made no reference. Each of the cases cited be¬ 
low will be treated separately in the order in which 
they appear in the Findings of Fact and Conclusions 
of Law. 

In the case of Towson vs. Towson, 126 Va. 640, from 
which a general rule of law is quoted and which is the 
same case as reported in 49 App. D. C. 45, it appears 
that these four distinctions may be made; (a) the Tow¬ 
son case was between the parties to the original mar¬ 
riage; (b) the Virginia Court distinguishes domicile 
from residence; (c) the issue of Towson’s residence in 
Virginia was determined by a jury in husband^s favor; 
and (d) the Court held that the District of Columbia 
decree was res judicata. The Court, however, at pages 
653, 654, said: 

! “If the complainant could have a domiciliary 
residence in Stafford County with the right to vote 
there, and at the same time a residence for other 
purposes in the city of Washington, D. C., why 
could not the latter residence just as well have 
been in Alexandria as in Washington! If it was 
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cheaper to live in Alexandria, or if for any other 
reason the complainant preferred to reside there, 
what difference could it make to the State of Vir- 
giniar^ 

i 

The case of Downs vs. Downs, 23 App. D. G. 381, is 
distinguishable as follows: (a) the suit was ibetween 
the parties to the original marriage; (b) the plaintiff 
registered as a voter in Baltimore, Maryland and insti¬ 
tuted a suit in the District of Columbia for a divorce, 
claiming to be a resident of the District; (c) the plain¬ 
tiff, having practiced a fraud upon the voting officials 
in Baltimore, could not claim a legal residence for the 
purpose of divorce in the District of Columbia; and, 
(d) that legal residence for voting purx)oses is synono- 
mous with domicile in divorce cases, notwithstanding 
the judicial authority in reference to voting in the State 
where Downs was registered. ! 



The ease of Rhodes vs. Rhodes, 36 App. D. C. 261, 
was (a) between the immediate parties and was 
brought (b) while another suit was pending ih the Dis¬ 
trict of Columbia. The Court, however, at page 268 
and 269 of this case cited by the Court below Had some¬ 
thing important to say with reference to the duty of 
one Court to give full faith and credit to judgments 
and decrees of other Courts: I 

“All that we now hold is that the facts shown in 
the record are not sufficient to bring the case with¬ 
in the principle of that case. It is a serious thing 
to refuse to give credit to the judgments or de¬ 
crees of the courts of a State of the Union whose 
general jurisdiction of the subject-matter is un¬ 
doubted, by reason of special facts or circum¬ 
stances that would deprive them of that jurisdic¬ 
tion in a particular case. The seriousness of the 

i 

I 

i 
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situation is increased by the fact that the appel¬ 
lant, upon the faith of the decree attacked, has con¬ 
tracted another marriage which would be void if 
that decree was rendered without jurisdiction of 
the rem, or of the person of the defendant therein. 

“Considering, then, all of the facts alleged in 
the several pleadings as evidence, we are of the 
opinion that they are not sufficient to enable us to 
declare that the Virginia decree of divorce is en¬ 
titled to no credit.’’ 


We clearly believe that the case of Colvin vs. Com¬ 
monwealth, 131 Va. 649, cited by the Court below is not 
applicable. It was (a) a criminal case, where Colvin 
was under probation for non-support and under (b) 
order of Court requiring him to support his wife, and 
he could not (c) abandon the legal imposition upon him 
and (d) evade it by attempting to establish a residence 
in West Virginia. He pleaded a divorce decree there 
obtained as a (e) defense in an indictment for bigamy. 
Then, too, that suit was between the (f) immediate 
parties and process was served by publication, and no 
(g) personal notice was given to the first Mrs. Colvin 
as was required by the West Virginia Statute. 


In the case of Benson vs. Benson, 59 App. D. C. 271, 
it appears that the following distinctions can be made: 
(a) Benson and his wife maintained a matrimonial 
domicile here from 1915 to 1921; (b) Benson and his 
wife separated here because of Benson’s conduct with 
corespondent, (c) Benson knew of his wife’s actual 
residence in the District of Columbia, although the no¬ 
tice of the suit filed by him in Illinois was sent to Mrs. 
Benson in care of Benson’s mother, which was fraud¬ 
ulent and (d) no jurisdiction was obtained upon Mrs. 
Benson according to the Illinois Statute, and (e) Ben- 


son filed his suit in Chicago one day after the e:^ira- 
tion of his yearns residence there. 


The Court below cites the famous Hhddock case re¬ 
ported in 201 U. S. 562. (a) This suit was between the 
parties to the original marriage; (b) Mrs. Haddock 
had sued Mr. Haddock for a limited divorce on the 

i 

ground of desertion and asked for alimony ini New 
York; and (c) the defendant pleaded fraud, lache^ and 
a decree obtained in Connecticut; (d) in Oonnepticut 
Mr. Haddock alleged that she had deserted hiih and 
served her by publication, and (e) as a matter o^ fact, 
Mr. Haddock abandoned Mrs. Haddock in order to rid 
himself of the conjugal obligations which the maipriage 
relations imposed upon him, neither giving her the ne¬ 
cessities nor the comforts of life (571) suitable to the 
condition and situation of the parties, and the Court 
(571) held that since she was not domiciled in Connec¬ 
ticut matrimonally or as a result of her residehce in 
that state, the decree was not entitled to full faith and 
credit; (f) and the desertion in the Haddock ca^e was 
based upon the theory of affirming the public policy as 
expressed by the laws of the State of New York. As 
specific reference is made to the latter thought (pp. 
574, 606) the real question as stated by Chief Justice 
White (page 572) was “whether to enforce in another 

I 

jurisdiction the Connecticut decree would not |be to 
enforce a personal judgment in another State against 
whom the defendant over whom the Court rendered 
the judgment had not acquired jurisdiction. 




i 

The North Carolina Court acquired jurisdiction un¬ 
der its Statute by publication against the plaintiff in 
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the suit brought by Hargett there. No mailing of no¬ 
tice seems required. (Michie & Stedman’s N. C. Code 
1935—Section 484.) The personal service in the Vir¬ 
ginia Statute in the plaintiff’s suit against Hargett in 
Alexandria brought him as effectively before the Court 
as if he had personally appeared and answered. As a 
matter of law, he participated in that suit as though 
he were personally present and answered. Thousands 
of decrees have been entered by the Courts of the Dis¬ 
trict of Columbia based upon service by publication. 
Rights have been affected, and we believe with con¬ 
fidence that should a case under the public policy of 
the law of the District of Columbia as it now exists, 
presenting the facts present in this case, that no doubt 
the decision of Haddock vs. Haddock would be held 
inapplicable. Then, too, .is not the statement of late 
Justice Holmes in one of the four dissenting opinions 
regarding the question of domicile and residence perti¬ 
nent to the case before the Court, wherein he said at 
page 630: 

' ‘‘Of course, this is pure fiction, and fiction al¬ 
ways is a poor ground for changing substantial 
rights. ’ ’ 

It was further held, citing Felt vs. Felt, 59 N. J. Eq. 
606, at page 623 of the Haddock case, that where the 
domicile of the complainant in a foreign state was suffi¬ 
cient to give jurisdiction notwithstanding the defend¬ 
ant had not been served with process there, the Court 
remarked: 

“a condition of the law which makes the inter¬ 
course of a man and woman either legitimate or 
adulterous as they happen to be within the limits 
of one state or another is not to be tolerated any 
further than is plainly required by public policy. 

Such is the rule of law in a number of states. 



In the case of Andrews vs. Andrews,, 188 U.IS. 14, 
cited by the Court below, we find that there was (a) 
collusion and connivance between Andrews and his first 
wife, and within a day or two after the decree Andrews 
left Kentucky and returned to Massachusetts^. i Then, 
too, there (b) was a Statute which forbade an inhabi¬ 
tant of Massachusetts to go into another state for the 
purpose of obtaining a divorce for a cause occurring 
in Massachusetts while a resident there and which 

I 

cause would not authorize a divorce in Massachusetts, 
and under those conditions the' Court held that full 
faith and credit were not due to a foreign decree. In 
the Andrews case the contest was between (c) aj widow 
and a former wife of the decedent, both of'whom were 
identified in a measure with the original decree of di¬ 
vorce. 


In the instant case, Sears was neither a party' to nor 
affected by the decree of divorce in North Carolina nor 
by the decree of divorce in Virginia. No right of his 
was involved; no right destroyed, lost, defrauded, or 
gained. | 

j 

In the case of Bell vs. Bell, 181 U. 175, c^ted by 
the Court below, it appears that Bell (a) deserted his 
wife and moved to Pennsylvania from his marital 
domicile in New York. The referee found Bell (b) 
guilty of adultery. Bell, while supposedly a ijesident 
of Pennsylvania, (c) swore in a petition for probate 
that he was a resident of the State of New York. Con- 

I 

sequently, with such admission, the Court in New York 
held in a suit by his wife against him in Ne'vV’ York, 
where no (d) evidence except a Pennsylvania decree 
respecting residence was offered, that he was not a resi- 
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dent of Pennsylvania but of New York and since there 
was no other evidence of domicile, we submit the case 
has no application to the one at bar. 

In all of these cases, it will be borne in mind that the 
public policy of the state in which the divorce suit is 
brought is one of the controlling factors in the deter¬ 
mination of the issues involved and as already refer¬ 
red to, the public policy of this jurisdiction is modified 
and become liberalized by virtue of the change in the 
amendment to the Statute. 

In the case of Diggs vs. Diggs, 53 App. D. C. 56, the 
facts and principles of law there announced by this 
Court have not the slightest application to the case at 
bar. The suit is (a) between one of the parties to the 
original marriage; (b) admittedly the matrimonial 
domicile was in the District of Columbia; (c) the de¬ 
fendant deserted the plaintiff; (d) and this desertion 
took place at a time when the defendant was under or¬ 
der of the Juvenile Court of the District of Columbia 
to pay the plaintiff a weekly stipend presumably for 
the support of their children, and (e) the plaintiff re¬ 
ceived no notice and had no knowledge either of the 
pendency of the suit in Virginia or the final decree 
there. 

The plaintiff in this case had notice under the North 
Carolina Statute of the pendency of the North Carolina 
suit by Hargett against her, and Hargett was actually 
served by process in accordance with the provisions of 
the Virginia Code in the suit by the plaintiff against 
him in Alexandria. Process in a divorce suit in the Dis¬ 
trict of Columbia is served almost identically against 


a non-resident defendant as that prescribed the 
.Code of Laws in Virginia. As a. matter of fact, Har¬ 
gett was served twice personally because the first ser¬ 
vice of process did not afiiord him snflGicient time under 
the rule of Court in which to make his answer. He 

i 

also had the benefit of legal advice in North Carolina 
(R. 44). 

The case of Frazier vs. Frazier, 61 App. D. Cl 279, 
is easily distinguishable because (a) the defendai^t was 
born in the District of Columbia and lived here all his 
life; (b) the parties were married here and the District 
of Columbia was the marital domicile of the parties 
until the wrongful desertion of the plaintiff by defend¬ 
ant; (c) defendant’s sole employment was here^ and 
(d) the sworn answer of the defendant admitted the 
foregoing and (e) but thereafter without explanation 
of the above admission, the defendant filed an aihend- 
ment setting up a limited divorce proceeding begun 
after proceedings here were started on the principle 
of coordinate authorities of Courts of equal jurisdic¬ 
tion. It is a rule that one first assuming jurisdiction 
should be allowed to proceed to a conclusion deteinnin- 
ing all questions involved in the subject matter 6f the 
suit; (f) the suit is one involving a party to the origin¬ 
al marriage, (g) and the suit was brought und^r the 
public policy as it then existed in the District of Colum¬ 
bia. I 

In the case of Friedenwald vs. Friedenwald, 57 App. 
D. C. 13, we find that it is. a ,well established prcfposi- 
tion where one spouse goes to a state other than tlmt of 
the matrimonial domicile and there obtains a diVorce 
without actual service of notice upon the other, by vir- 
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tue of a residence similated for that purpose only and 
not in good faith, the decree is not binding upon the 
Courts of other states. We respectfully submit that 
no such state of facts exists to justify the finding or 
conclusion either with reference to the North Carolina 
decree or the Virginia decree except such as are too 
unreliable upon which to disturb the marital status and 
relationship of parties occurring fourteen or fifteen 
years thereafter and those occurring in the interim be¬ 
tween these dates. In the Friedenwald case (a) the 
plaintiff^s matrimonial domicile was in England; (b) 
defendant’s matrimonial domicile was in New York; 
(c) both parties served process upon their former 
spouses by publication without any actual personal 
notice; (d) and it appears that the plaintiff began her 
action on June 3, 1914, and obtained a decree October 
23, 1914, after four months residence in Colorado, al¬ 
though the Statute in that state required a domicile in 
it for one year prior to the commencement of the suit. 

In the case of Frey vs. Frey, 61 App. D. C. 232, reek¬ 
ing with such fraud and collusion as to shock the con¬ 
science of any chancellor and to become repulsive to 
every consideration of decency by the profession is 
wholly and totally inapplicable as to fact and law or 
the equities involved in the instant case. These dis¬ 
tinguishing characteristics appear in it from the case 
at bar: (a) the collusion of the appellant and appellee 
nowhere appears in the instant case; (b) the marital 
domicile of the appellant with the former spouse was in 
the Di^rict of Columbia; (c) there was a suit filed by 
the former spouse against appellant, naming the ap¬ 
pellee corespondent; (d) there was neither matri¬ 
monial nor personal domicile of either party in the 





state of Virginia; (e) and.the ^TriaL Court fonndjper- 
jury in the case; (f) appellant-S:former -spouse (the 
husband) had a perfect defense to herr&uit in Virginia 
and gross and misleading deception was practiced .upon 

the Virginia Court. I 

\ 

Defendant in this, case did not inducer Hargett; to get 
a divorce from the plaintiff in North .Carolina, .aiid he 
disclaims knowledge of plaintiff’s domicile in Virginia 
and her divorce there until after: it had.’been, obtained, 
and is consequently no party to her proceeding in Vir¬ 
ginia. Judge Smith in Virginia was satisfied as to her 
domicile and residence there and Hargett was as touch 
before the Court by^ virtue of the personal service up¬ 
on him as though he had* been present and defended 
the suit. The decree in Virginia was entered inore 
than three years' prior to the marriage betweeli the 
plaintiff and defendant, and was not obtained-with a 
view to plaintiff’ marrying defendant,, and; there/has 
been no reasonable explanation of the, passage of years 

between the two dates. I 

I 

i 

We respectfully submit that the judgments and de¬ 
crees of Courts of sister jurisdictions are:entitled to 
more faith and credit than the Court below gave: those 
of Virginia and North Carolina, and- we submit that if 
the decrees and judgments of the District Court of, the 
United States for the District off Columbia, or of this 
Court were treated' with: such light fantasy, it would 
he sufficient for this Court fand the Court below tq have 
reasonable offense at such action. 

i 

I 

I 

In the case of‘Simmons vs. Simmons, ST'App.^D.-C. 
216, we find four distinguishing elements from the case 
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at bar: (a) the parties were living together in the Dis¬ 
trict of Columbia under the name of Simmons when 
the plaintiff obtained a divorce from his former spouse 
in Virginia, although both parties knew of the former 
marriage; (b) the Court found fraud not only as to 
residence but as to the marriage of the plaintiff to 
her former spouse; (c) it also appears that plaintiff 
furnished defendant with money with which to perpe¬ 
trate these two frauds; (d) the decision was declared 
upon the public policy of the District of Columbia not 
consistent with its present public policy. 

We respectfully submit that the foregoing analysis 
of the authorities cited by the Court below show such 
distinguishing characteristics which make the prin¬ 
ciples of law therein enunciated inapplicable to the 
facts, law, and equities in the case before this Court. 
Especially in view of the fact that the trial Court 
closed his eyes to the change in public jwlicy in the 
District of Columbia with respect to divorces as an¬ 
nounced bv this Court in Atkinson vs. Atkinson, 65 
App. D. C. 241. 

There is, however, a well reasoned case in Virginia 
rendered by that Court subsequent to the authorities 
cited by the Court below, which to a very large extent 
shows a change in the public policy in that state and 
which gives a higher regard for the comity with which 
sister jurisdictions should regard the decrees of each 
other. In the case of Humphreys vs. Strong, 139 Va. 
146, where the plaintiff and the defendant were 
married in Fauquier County, Virginia, in 1905 it ap¬ 
peared that according to defendant’s testimony, the 
plaintiff (appellant) had shortly after their marriage 


I 

treated her with extreme cruelty, without cahse ^or 
provocation, causing her health to become broken. In 
1908 and 1909, plaintiff had conveyed certain | real 
estate and personal property to defendant. She \dsited 
several states in search of her health and effected 
several conciliations. In January 1918 she w^nt to 
Reno, Nevada. On July 23, 1918, appellant was noti¬ 
fied by his Reno attorney that appellee (defendant) 
had filed a divorce action against him. On August 1, 
1918, he was served by police officer of Norfolk^ Ap¬ 
pellant did not appear nor defend suit though he had 
notice of the proceedings through an attorney there. 
In September 1918 she obtained an absolute divorce on 
the ground of cruelty under Nevada laws. Iii May 
1919 she returned to Norfolk to regain possession of 
the property theretofore conveyed to her by her | form¬ 
er husband. She thereafter obtained employment in 
Washington through the aid of a Nevada Senator. In 
May 1920 she married Richard U. Strong, of Wash¬ 
ington, D. C. In September 1920 Humphreys fil^ suit 
for divorce charging Nevada decree null and vo^d and 
on grounds of adultery with Strong. There was a de¬ 
cree dismissing the bill of Humphreys. | 

i 

j 

The Court at page 154, after adverting to the case 
of Haddock vs. Haddock, 201 U. S. 562, said: 

“According to the weight of authority, a fbreign 
divorce obtained on constructive service in a state 
other than the matrimonial domicile should be 
recognized on the ground of comity * • i 

j 

i 

The public policy of the state of Virginia, as evi¬ 
denced by its legislation with reference to (RVorces 
granted by its Courts and otherwise, favors recogni- 
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tion, on the ground of comity, of the Nevada divorces 
granted. At page 157, 158, the Court said: 

‘‘The Courts of Virginia, weekly, if not daily 
grant divorces on the same kind of notice (publi¬ 
cation and mailing). If we expect the marital 
status of persons, when fixed by the Virginia 
Courts, to be respected by the Courts of our sister 
states, we cannot ourselves consistently repudiate 
similar divorces granted in other states, when 
their validity is questioned in this state. A state 
which itself grants divorces on constructive ser¬ 
vice should, on principle of comity, recognize such 
divorces when granted by other states.’’ 


The Court held she had obtained a residence in 
Nevada and said at page 164: 

“If it be admitted that Mrs. Humphreys went 
to Nevada for the purpose of obtaining a divorce, 
it does not follow that she could not acquire a 
bona fide residence there.” 


Referring to any doctrines contrary to that, the 
Court at page 165 said: 

“The practical effect of this doctrine is to pre¬ 
vent a citizen who removes into this state from 
'another, even though such removal be made bona 
fide with a/nimus monendi, from acquiring a resi¬ 
dence here sufficient to sustain an action for 
divorce, unless some reason for acquiring such 
residence be shown other than the desire to pro¬ 
cure a divorce; its legal effect is to substitute for 
the public policy established by the Legislature a 
Judicial policy of contrary import. I concur in 
the principle laid down by the special master in 
this case that a person may legitimately move to 
another state in order to avail himself of the laws 
of that state, and this includes necessarily the 
right to remove into the jurisdiction of this state 
for the purpose of procuring a divorce, the only 
requirements being absolute good faith in the tak¬ 
ing up of such residence and of the amimusr 


monendi. In other words; the factum^ of residence 
and the cmimy^Sjmonendi prove the domicile'/’| 

To the same effect is the’ case* of Hoarding vs. fiLard- 
mg, 198 U. S. 317. I 

It is respectfully submitted that the authorities-lcited 
by the Court below to sustain the conclusions of law 
are wholly and totally inapplicable to^ the case now at 
bar and are judicial decisions based upon a then exist¬ 
ing public policy, which do not* now continue to esist, 
and by reason thereof should form* no legal basis for 
the decision below. I 


Assignment of Eerobs two (2) three (3) pour | (4) 

and five (5). ' 


It is respectfully submitted that the Court below 
erred in not giving full faith and- credit to' the' decree 
of the Superior Court of Pitt County, North Carolina, 
entered at its May Term 1924', wherein Hargett ob¬ 
tained a divorce from the plaintiff. The rule- seeins to 
be very well established that a person while away 
from his domicile as student or in the military service 
or in the civil service- of the Government retains his 
domicile at his place of origin. This is particiilarly 
so where one is subject to Governmental orders where 
the facts are conflicting with reference to one^sl resi¬ 
dence or domicile,-the presumption is strong in-favor 
of the original in preference to an: acquired domicile, 
19 C. J. 433. ! 


In the ease of Vanderpool vs. 0 ^Hanlon, et id, 53 
Iowa 246, in which the question of the right of a 
student to vote at the place where he was attemiing 
college, the Court held: 
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' “He is entitled to vote only in the county where 
his home is—^where his fixed place of residence is 
for the time being—and such place is, and must 
be, his domicile, or place of abode, as distinguished 
from a residence acquired as a sojourner for 
business purposes, the attainment of an education, 
or any other purpose of a temporary character. 
* • • Hines v. Hines, 1 Iowa 36; The State v. 
Minnick, 15 Iowa 123; Fry’s Election Case, 71 
Penn St. 302.” 


Hargett was here in Washington from his home in 
North Carolina, first as an enlisted man in the United 
States Army and subsequently for a temporary period 
while completing his studies at George Washington 
University to become a veterinarian. 


In the case of Mead vs. Carroll, 6 D. C. 338, 345, it 
was held: 

“So soldiers and seamen may be legal residents 
and inhabitants of a place, although they may 
have been absent therefrom for years. They do 
not lose their residence or domicile by following 
their profession. ” 


This rule of law is recognized in a number of juris¬ 
dictions. 19 C. J. 418. See also Stevens vs. Allen, 139 
Louisiana 658. 

In the case of Graham vs. Commonwealth, 51 Pa. St. 
Rep., 255, it was held that the absence from one’s domi¬ 
cile while in the military service did not sever his domi¬ 
ciliary residence in the county in which he enlisted and 
in which the defendant committed an indictable offense. 


This rule of law is recognized in this jurisdiction in 
the case of Dennett vs. Dennett, 63 App. D. C. 252. 
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In the case of Phoebus vs. Byron, 110 Ya. 708, 710, 
711, the Court at page 710 stated that the real question 
was whether or not a person born and domiciled in 
North Carolina who came to Fortress Monroe, Ya., to 
enlist in the army thereby acquired a residence iii Yir- 
ginia so as to defeat attachment of his goods, and at 
page 711, the Court ruled that he was a non-resident of 
the State of Yirginia, citing with approval Lyon vs. 
Yance, 46 W. Ya. 781; 34 S. E. 761. In the case of 

i 

Reynolds vs. Cotton Mills, 177 N. C. 412, the Supreme 
Court of North Carolina entered into a searching and 
learned discussion of residence and domicile^ defining 
at page 415, that there were three kinds of domicile: 
(a) birth or of origin; (b) by choice; and (c) by Opera¬ 
tion of law. The Court quoting from Mitchell vs. [U. S., 
21 Wallace (88 U. S.) 350, at page 416 said: 

“A domicile once acquired is presumed to con¬ 
tinue until it is shown to have been changed.; Som¬ 
erville vs. Somerville, 5 Yes. 787; Harvard ColL 
vs. Gore, 5 Pick. 370; Whart. Confl. Law, Soc. 55. 
Where a change of domicile is alleged, the burden 
of proving it rests^upon the person making the al¬ 
legation. Crookenden vs. FSiUer, 1 Swab & Tr. 
441, Hodgson vs. De Beauchesne, 12 Moore, | P. C. 
288, 1858. To constitute the new domicile two 
things are indispensible: first, residence in the 
new locality; and second, the intention to remain 
there. The change cannot be made except facto et 
animo. Both are alike necessary. Either without the 
other is insufficient. Mere absence from a fixed 
home, however long continued, cannot work the 
change. There must be the animus to change the 
prior domicile for another. Until the new one is 
acquired, the old one remains. Whart. Conflict. 
Law. Sec. 55, and the authorities there cited. These 
principles are axiomatic in the law upon the sub¬ 
ject.’’ 





58 


To the same effect as the Reynolds case, supra, is the 
case of In re Estate of S. W. Martin, Deceased, 195 
N. C. 472, 475. 

A person in the Government service, and particularly 
should this be true in the District of Columbia, by 
reason of the concentration of Governmental activity 
here, may maintain, and thousands do, their legal dom¬ 
icile in the states whence they came. Rollings vs. 
Rollings, 60 App. D. C. 305, 307; Markham vs. Mark¬ 
ham, 61 App. D. C. 332; Frazier vs. Frazier, 61 App. 
D. C. 279; Carpenter vs. Carpenter, 30 Kansas 712. 

The record in this case discloses that Hargett’s home 
was in North Carolina. He returned there when he 
finished his course in veterinary. He returned there 
after his discharge from the Government service in 
Frederick, and he is there now. A person who wanders 
about is considered domiciled in his place of origin, 
and his military service with the British Government^ 
we submit, would not alter this rule of law as he could 
not have a domicile on a ship. De Tolna vs. De Tolna, 
135 Cal. 575; 67 Pac. 1045. One who alleges the change 
of domicile has the burden of proving it. Mitchell v. 
U. S., 21 Wallace (U. S.) 350. A wandering, absent,, 
and sea-faring man’s domicile reverts to his original 
domicile. Hallett et al, vs. Bassett, 100 Mass. 167, 170^ 
171. The Court at page 170 and 171 of the Hallett 
ease held: 

‘‘Native domicile is not so easily changed as 
acquired domicile, and more easily reverts. A man 
can have but one domicile at the same time for the 
same purpose. Change of domicile does not de¬ 
pend so much upon the intention to remain in the 
new place for a definite or indefinite period, as 
upon its being without an intention to returm” 
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I 

i 

j 

See also Cooper’s administrator vs. Comnion- 
wealth, 121 Va. 338; Moore vs. Moore, 130 N. C. 333; 
United States vs. Luria, 184 Fed. 643. I 

i 

i 

It is well recognized that in defining domicile Courts 
hold it more embrasive than residence. Consequently 
it is respectfully submitted that in contemplation of 
law all of the temporary absences of Hargett from 
North Carolina worked no abandonment of his domi¬ 
cile there and the fact that he perjured himself in testi¬ 
fying that plaintiff had deserted him for five years 
prior to the bringing of his suit is not a jurisdictibnal 
question such as to invalidate the decree of that Court. 
Do Courts of one jurisdiction go into the merits of con¬ 
troversies resulting in decrees of other jurisdictions 
or should they not be given full faith and credit uhder 
the rule of comity? 

i 

I 

The North Carolina statute provided for service of 
process by publication in divorce cases and mailing 
of notice is not required; Section 484, sub-sectiOn 5, 
page 206, of the North Carolina Code of 1935, and 
that this provision of the 1935 Code was in effect in 
1924, is cited in the case of Fowler vs. Fowler, 190 N. 
C. 536, 540. I 

^ i 

I 

Assignment of Errobs Six (6), Seven (7), Eiont (8), 

AND Nine (9). j 

i 

It is respectfully submitted that the decree of the 
Corporation Court of Alexandria, Virginia, of August 
27, 1924, was entitled to full faith and credit iin the 
instant case with the result that it became a complete 
bar to the afterthought of the defendant that the| mar- 

I 

I 

i 

i 

I . 


I 

j 


I 
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riage between him and the plaintiff was a nullity. With 
utmost deference, we must in justice to the rights of 
the plaintiff, who so far as this record shows is the 
one who should be believed and whose integrity should 
be sustained when compared to the defendant, submit 
that it requires extreme credulity to believe that de¬ 
fendant did not know of her domicile and residence 
in Virginia if we should at the same time believe that 
he was calling to see her from three to five times a 
week and further to believe that it was a matter of 
no concern to him that he was keeping company with 
one having two children and having a living husband. 
The District of Columbia no doubt is different from 
many other jurisdictions, and it is a matter of com¬ 
mon knowledge and of which this Court we submit 
will not close its eyes, that there are thousands of 
persons working in the District of Columbia who live 
in adjacent communities in Virginia and Maryland, 
who at the same time hold their identifications in the 
District of Columbia, such as church and club member¬ 
ships, government positions, and who maintain legal 
residences and <iomiciles elsewhere for voting 
purposes. We do not admit in so saying* 
that voting alone is a controlling factor for 
purposes of establishing residence or domicile. 
It is merely an element to be considered. The 
law is well settled in decisions more recent than 
that of the Haddock case, and in decisions prior to the 
Haddock case, that either spouse for a cause may es¬ 
tablish a domicile other than that of the marital domi¬ 
cile, and if need be for the purpose of getting a divorce. 
There can be Kttle doubt of the fact upon a consider¬ 
ation of the evidence that the last residence, if it can 
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be so dignified, between the plaintiff and Hargett was in 
Frederick, Maryland. It was there where their ftirni- 

I 

tnre was stored. It was there where he had to be put 
in a padded cell on account of his continuous and pro¬ 
tracted drunlvs. From that place she was compelled 
because of non-support and drunkeness to return to 
the District of Columbia. It is submitted that ^here 
can be found but few cases in the books where there 
are more sufficient grounds to hold as a matter of law 
that it was constructive desertion by Hargett of the 
plaintiff. We respectfully submit that during the lucid 
intervals and his occasional week-end visits to the home 
of plaintiff’s parents cannot by any stretch of the legal 
imagination constitute a domicile of the parties in 
the District. Domicile has a more fixed legal determin¬ 
ation than that. He was a guest here by gracei He 
was on trial for his good behavior, but the repetition 
of his offenses caused a withdrawal of that gra^. It 
cannot be said that he continued to maintain a domicile 

I 

at his office in Eoom 111 at that address in Frederick. 
Nobody knew whether he even had a couch in that room. 
There couldn’t be a residence or domicile when his 
furniture was in storage because Mobley testifiM the 
storage room was uninhabitable, and through pure ac¬ 
cident in 1935, the plaintiff discovered Mobley. ' 


Under these circumstances and under the circum- 

i 

stances as shown by the facts in this case, partic^nrly 
viewed in the light of the rule that the defendant must 
sustain the burden of proof, undoubtedly the plaintiff 
had the legal right to establish a domicile different 
from the marital domicile. The plaintiff’s residence 
and domicile in Virginia and her declared intention 
should not be lightly overturned by mere circumstances 

I 

i 

I 

I 

i 

I 


I 
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relating to her employment in the District of Columbia, 
for as said by this Court in Bollings vs. Bollings, 60 
App. D. C. 305, 307: 

‘‘Undoubtedly the wife may establish a different 
domicile from that of her husband for purposes of 
divorce. Williamson v. Osenton, 232 U. S. 619, 
625 34 S. Ct. 442, 58 L. Ed. 758. And this right 

is absolute whenever it is necessary or proper that 
she should do so. It springs from necessity, and 
endures as long as the necessity. In such cases, 
the legal fiction that the domicile of the husband 
is the domicile of the wife does not apply', and, 
when conditions require her to leave the home, or 
when she is driven from it and goes into another 
state for the purpose of there permanently resid¬ 
ing, she acquires a domicile in the latter which may 
entitle her to sue for divorce. And in the District 
of Columbia, for offenses committed against her 
in the District, there is no requirement as to the 
time of her residence there. But, since everyone 
must have a domicile somewhere and since also a 
domicile once existing is not lost by mere abandon¬ 
ment, two things are necessary to accomplish the 
changed status: First, the acquisition of a new 
domicile; and secondly, the intention to abandon 
the old and to reside elsewhere permanently.’’ 


The place of marriage, of the offense and the domicile 
of the husband are of no consequence whenever it is 
necessary or proper that a wife change her domicile. 
The right springs from the necessity for its exercise 
and endures as long as the necessity continues and a 
proceeding for a divorce may be instituted where the 
wife has her domicile. Jeeves vs, Wilson, 9 Wallace 
(U. S.) 108, 124. 

Mrs. Sears, testifying in Virginia, stated that she 
went there to live permanently and so far as she knew 
she expected to remain there indefinitely. Such was 
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the testimony in the case of Steckel vs, Steckel, 118 
Va. 198, for in that case, plaintiff and defendant! mar¬ 
ried and lived in Philadelphia nntil 1911, when de¬ 
fendant without just cause abandoned and deserted 
plaintiff while their daughter was ill, and they were left 
without food, clothing, or fuel, and he had contributed 
nothing to her support. Plaintiff lived one year in Vir¬ 
ginia. Defendant was made a party to the suit and an 

i 

order of publication issued but he never appeared and 
no defense was made to the suit. I 


make 


Mrs. Steckel deposition said, P. 199: 

‘‘We have really no home. I came here to 
this my home, and I expect to stay in Virgihia in¬ 
definitely, so far as I now know, if I can secure a 
living for myself and daughter.’’ 

(Opinion P. 201) “We think this suit measures up 
to all of the requirements of the Statute. We are 
of the opinion that the facts show that the wi^e had 
been domiciled in the State at the time of the bring¬ 
ing of the suit one year preceding its commence 
ment. The parties never cohabited in this state, 
nor was the husband ever a resident therein. It 
was, therefore, at the option of the plaintiff, the 
wife, properly brought in the Circuit Court pf the 
County of Rockingham,” I 


The Court further held that the domicile of the hus¬ 


band is ordinarily that of the wife also, but where the 
husband abandons his wife and rids himself of those 
conjugal obligations which the marriage relation im¬ 
poses upon him, giving to her neither the necessities 
nor the comforts suitable to their condition and relin¬ 
quishes his marital control and protection, he I loses 
that power and authority over her which alone makes 
his domicile hers, and she may select her own domicile. 
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Wliere a husband abandons bis wife in the State of 
tbeir domicile, and the wife in good faith changes her 
domicile to this State, and retains it for more than one 
year, she may sue for divorce in the county or city of 
her domicile, although the husband has never changed 
his domicile. See also Richards vs. Richards, 19 D. 
C. 431; Arrington v. Arrington, 102 N. C. 491; 9 S. E. 
200 . 


A party’s purpose to remain permanently in a juris¬ 
diction in which the divorce is obtained need not neces¬ 
sarily be fixed and inalterable, and in referring to a 
change in domicile under such circumstances, the case 
of Ringgold vs. Barley, 5 Md. 186, 193 the Court said: 

‘‘The party’s purpose to remain need not be 
fixed and inalterable. If it becomes a place of fixed 
present domicile, it will be sufficient to fix a resi¬ 
dence, and although there may be a floating in¬ 
tention to return to his former place of abode at 
some future period, still these circumstances will 
not defeat the newly acquired residence of the 
rights and obligations which attach to it. ’ ’ 


In the case of Chambers, et ux,, vs. Prince, 75 Fed, 
176, the Court said at page 177: 

“It is a well-settled principle that where a party 
leaves his residence or acquires a new one, the 
declaration of his intentions must control, unless 
those declarations are overthrown by acts incon¬ 
sistent with them. The absence, even for a short 
time, from a home that a party has long occupied, 
if accompanied with the intention of making the 
place to which he has removed a residence is suf¬ 
ficient to establish a domicile at his new place of 
abode, although he may have altered, shortly af¬ 
terwards, his intention in reference to the change. 

The enforcement of either the North Carolina decree 
or the Virginia decree contravenes no public policy of 
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the District of Columbia. As a matter of fact desertion 

I 

for two years in Virginia is now a ground for an abso¬ 
lute divorce, the same as under our amended statute. 
Likewise desertion or voluntary separation for two 
years with only one year’s residence has since 1929 con- 

i 

stituted grounds for a divorce in North Carolina. 
(Michie and Stedman’s N. C. Code Sec. 1659, sub-sec¬ 
tion 4, p. 726 and Sec. 1659A.) A well reasoned case 
holding that a person may change his residency or 
domicile for the purpose of divorce where oncei ob¬ 
tained and is entitled to full faith and credit is that of 
Gildersleeve vs. Gildersleeve, 88 Conn. 680, and the 
Court at page 696 laid down the rule as follows: i 

“There may be said to be five instances wherein 
it is generally considered that the municipal law 
of the State where the question is raised (lex fori) 
forbids the enforcement of a foreign law (1) where 
the enforcement of the foreign law would contra¬ 
vene some established and important policy of 
the State of the forum; (2) where the enforcepient 
of such foreign law would involve injustice; and 
injury to the people of the forum; (3) whereisuch 
enforcement would contravene the canons of Imor- 
ality established by civilized society; (4) v^here 
the foreign law is penal in its nature; and (5) 
where the question relates to real property.’’ 

Cristilly vs. Warner, 87 Conn. 461, 463; 88 

Atl. 711; I 

_ i 

Vanbuskirk vs. Hartford Fire Insurance Co., 

14 Conn. 583, 592. I 

i 

j 

It was held in the case of Barber vs. Barber, 21 How. 
(U. S.) 582, 595, that: 

‘ ‘ The general rule is, that a voluntary separation 
will not give to the wife a different domiciliation 
in law from that of her husband. But if th^ hus¬ 
band, as is the fact in this case, abandons; their 
domicile and his wife, to get rid of all thos6 con- 
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jugal obligations which the marriage relation im¬ 
poses upon him, neither giving to her the necessar¬ 
ies nor the comforts suitable to their condition 
and his fortune, and relinquishes altogether his 
marital control and protection, he yields up that 
power and authority over her which alone makes 
his domicile hers/^ 

From the foregoing authorities counsel respectfully 
submit that upon a consideration of the evidence in this 
case in the light that the better rule of law is that the 
marriage relationship between the plaintiff and de¬ 
fendant should be sustained, that the right of innocent 
children in North Carolina of Hargett should be pre¬ 
served; that Sears has made his bargain with a full 
knowledge of the facts or with facts available and by 
his delay and his admission in this Court and the Court 
below that he learned of these things first in con¬ 
nection with the preparation of his answer to plain¬ 
tiff’s complaint, that the decree below is erroneous 
as specified in the errors assigned and should be re¬ 
versed. Counsel may well quote from Justice Holmes 
in one of the dissenting opinions in the Haddock case, 
supra, where he said at page 628: 

‘‘I do not suppose the civilization will come to 
an end whichever way this case is decided. But 
as the reasoning which prevails in the mind of the 
majority does not convince me, and as I think that 
decision not only reverses a previous well con¬ 
sidered decision of this Court but is likely to cause 
considerable disaster to innocent persons and to 
bastardize children hitherto supposed to be the 
offspring of lawful marriage, I think it proper to 
express my views.” 

It is respectfully submitted that the Court erred with 
respect to the designated Assignment of Errors Six 
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(6), Seven (7), Eight (8), and Nine (9), and for the 
foregoing reasons of fact and law, the decree below 
should be reversed. i 

IV. i 


CONCLUSION. I 

i 

I 

As heretofore stated, by reason of the facts and 
circumstances in this case, the changes of status in¬ 
volved and the resulting reflection upon the plaintiff, 
diligent and painstaking search and inquiry have b^en 
made into the authorities by counsel in an effort to 
find some case that might parallel this case in point of 
fact and on principle of law. Our effort at the time of 
the preparation of this brief discloses none. The near¬ 
est approach to it in principle is the case of Atkinson 
vs. Atkinson (supra), decided by this Court on 'the 
very date of the day of the last trial of the instant c^e. 
There is a slight difference in that in the Atkinson 
case there were not two decrees and also in the ;At- 
kinson case one of the parties involved was a party to 
the original marriage, which was dissolved in Mary¬ 
land. We respectfully submit that there should be 
little doubt as to the fact that the sojourning of Har¬ 
gett here in the military service of the United States 
and as a student and in the British Government and'lat¬ 
er in the Government civil service worked no abandon¬ 
ment of his legal domicile in North Carolina, and that 
in contemplation of law during all these temporary ab¬ 
sences, for he came from there, always returned there, 
and is now in North Carolina, maintained so far as 
Hargett was concerned a legal domicile for him as suf¬ 
ficient in the law as though the imaginary State Line of 
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North Carolina jailed Hargett in that State and be¬ 
came a veritable, impenetrable and insurmountable 
Chinese Wall. In the Atkinson case, Keyser, the form¬ 
er husband of Mrs. Atkinson, perjured himself in 
Maryland as to the jurisdictional fact of desertion. In 
North Carolina Hargett perjured himself as to the 
duration of the alleged desertion of plaintiff. The At¬ 
kinson case is of too recent origin to burden this Court 
with a lengthy analysis of it, but clearly it shows the 
effect of the amendment to our Code, and the liberali¬ 
zation of public policy respecting divorces, and the 
last paragraph of that opinion is apropos here: 

‘^Unless, therefore, the giving effect of the Mary¬ 
land decree would violate the public policy of the 
District of Columbia, that decree should be al¬ 
lowed to operate. In our view the Maryland decree 
may be given operation in the District of Columbia 
without violating the principles of morality or the 
public policy of the District. The parties were of 
mature age and had lived apart for 11 years when 
the jurisdiction of the Maryland Court was invok¬ 
ed. It is not likelv that there would have been 
reconciliation. It is equally apparent that each 
desired a severence of the marriage tie, as the de¬ 
fendant remarried. Neither party to the decree 
is attacking it. Under the facts it is more in the in¬ 
terest of public policy to validate the remarriage 
than to set it aside. Moreover, while the District 
divorce law in effect at the time of the Maryland 
decree and at the time the decree herein was en- 
' tered (Sec. 966, D. C. Code, 1901; Sec. 63, Tit. 14, 
D. C. Code, 1929) permitted limited divorce for 
desertion, the present divorce law of the District 
(Sec. 966, D. C. Code, 1901, and Sec. 63, Tit. 14, D. 
C. Code, 1929, as amended by the Act of August 
7, 1935, ch. 453, 49 Stat. 539) authorizes absolute 
divorce for desertion.” 


We ask has the North Carolina decree violated the 
public policy of the District of Columbia? Has the 



69 


I 

I 

I 

i 


_ I 

Virginia decree violated such puMic policy? The Cpurt 
below in admitting the proceedings in North Carolina, 
although no reference was made to it in plain1:iff’s 
reply, was correct in such admission because the cross¬ 
bill did not set forth the invalidity of the North Caro¬ 
lina decree and plaintiff had asserted the validity of 
her marriage to defendant and it is a well established 
principle of law and in conformity with the rules of 
the Court below that a party litigant is not reqiiired 
to plead his evidence. In so doing the rules of the 
Court below are violated. I 

i 

i 

I 

We do not believe this Court will require five months 
and twenty-one days to determine the merits oi the 
net results of the decree below which we submit 1 may 
be summarized as follows: i 

(a) The decree of the Superior Court of Pitt 
County, N. C. entered at its May Term in 1924 is 
not given that measure of faith and credit requir¬ 
ed under the constitiUion and laws of the Umted 
States. I 

(h) The decree of August 27,1924, of the Corp¬ 
oration Court of the City of Alexandria, is not 
given that full faith and credit to which it is en¬ 
titled under the constitution and laws of the United 
States. I 

(c) Hargett and his present wife in North Caro¬ 
lina have been living unwittingly in a state of 
adultery since their marriage. 

(d) Of the illicit union in North Carolind, two 

bastard children have been born. i 

(e) The plaintiff has unwittingly lived in adult¬ 
ery with the defendant from November 12, 1927, 
to March 10,1934. 


I 
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' (f) Property rights of Hargett in North Caro¬ 

lina, his supposed wife, and children are shattered; 
the property rights of the plaintiff and defendant 
as husband and wife are destroyed, 

I (g) The defendant has had the benefit of the 
service of the plaintiff lo all these years, and is 
now released from all conjugal obligations. 

We respectfully submit that the changing vicissi¬ 
tudes in the life of the defendant with respect to the 
plaintiff and his desire resulting from an afterthought, 
conceived by counsel, does not warrant the seal of this 
Court’s approval to the foregoing actual results; does 
not merit the interposition of a Court of equity in 
defendant’s behalf, and does not justify the disturb¬ 
ance of persons and property rights changed by cir¬ 
cumstances through the years, with the sole result to 
the defendant that he is freed from a bargain he made 
so many years ago and by which neither State nor de¬ 
fendant is defrauded. It is respectfully prayed that 
this Court will not lend its voice in the maintenance 
and support of such a desire but will force the de¬ 
fendant to find other means to free himself should 
such a disaster be desired. That that is the primary 
purpose of the defendant is evidenced by the fact of 
his attempted divorce in Arkansas which his counsel 
did not have the temerity to plead at bar below and his 
after acquired thought that his marriage to plaintiff 
was a nullity. 

Therefore, in consequence of the foregoing, counsel, 
burdened with a consciousness of the righteousness of 
plaintiff’s cause, conscious of that rule first announced 
in the argument, but not unmindful of the change in 
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I 


public policy of the District of Columbia, and not un¬ 
mindful of the reflections upon plaintiff, respectfully 
submit that the decree below is erroneous and sbbuld 

I 

be reversed and that the costs of these proceedings 
should be taxed against the appellee’s affluence. I 

i 

i 

Respectfully submitted, ! 

j 

CHARLES E. PAESTE, 
HARLAN WOOD, i 
Attorneys for Appellant. 

I 

I 

i 
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BRIEF ON BEHALF OF APPELLEE i 
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STATEMENT OF THE CASE 

Appellant, Teresa H. Sears, plaintiff below and here¬ 
inafter so designated, filed suit in the then Supreme 
Court of the District of Columbia against John 5. 
Sears for limited divorce, alimony, etc., upon the 
grounds of cruelty and desertion. (Rec. 1-6) Defendant 
Sears answered (Rec. 7-16) asserting that the marriage 
of plaintiff and defendant was illegal and void, deny¬ 
ing the plaintiff’s charges of cruelty and desertiofi, and 
making countercharges of cruelty, on account of which 
he in turn prayed a limited divorce in event the court 
determined a valid marriage existed. The answer fur¬ 
ther alleged, by way of cross-bill, that plaintiff had 
theretofore, on October 3,1910, married one Ernest O. 
Hargett and was not legally divorced from him at the 
time of her marriage to defendant; that plaintiff had 





on May 16,1924, filed snit for divorce in the Corporation 
Court of the City of Alexandria, Virginia, and on 
August 27th, 1924, was granted a divorce a vinculo 
matrimonii from Hargett upon the ground of desertion; 
Hargett was served with process in North Carolina but 
did not appear; that plaintiff was not and had not been 
for one year prior to said suit an actual resident of 
Alexandria, Virginia, but was in fact an actual resident 
and domiciled in the District of Columbia during said 
period; that the Virginia residence was simulated and 
fraudulent and the purported decree void for lack of 
jurisdiction in the court granting it; that plaintiff was 
not legally divorced when she married defendant on 
November 12, 1927, and defendant accordingly prayed 
an annulment. 

The trial in the lower court was limited to the issues 
raised by that part of the cross-bill which attacked the 
Virginia decree and the validity of the subsequent 
marriage. 

During the progress of the trial below, Ernest G. 
Hargett testified that he had obtained an absolute 
divorce from his wife, plaintiff, in North Carolina (Rec. 
44), and thereafter (Rec. 78) plaintiff’s counsel of¬ 
fered in evidence an exemplified copy of the record in 
the case of Hargett v. Hargett^ in the Superior Court 
of Pitt County, North Carolina, showing the granting 
of a divorce to Ernest G. Hargett on his application. 
While the cross-bill and replication specifically refer to 
the Virginia divorce of Mrs. Hargett, no reference to 
the North Carolina decree is made in any pleading 
filed in this cause, counsel for defendant had no knowl¬ 
edge of it prior to Hargett’s statement on the witness 
stand, and, we assume, counsel for plaintiff was equally 
ignorant of its existence when the pleadings were filed. 









Mrs. Hargett says she first learned of it ‘‘several 
months ago’’ (Rec. 84). The Clerk’s Certificate on 
the exemplified copy bears the date of November 14, 
1935, and trial of this case began on February 5th> 1936. 
The North Carolina record was received in evidence 
over objection of counsel for defendant. (Rec. ^3). 

At the conclusion of all the testimony, the justice 
below took the case under consideration, and thereafter 
on July 31st, 1936, filed his Findings of Fact an^ Con¬ 
clusions of Law, denying full faith and credit to both 
divorces (Rec. 20), and on November 30th, 1936, a final 
decree was entered annulling the marriage of plaintiff 
and defendant (Rec. 26), from which this appeal is 
prosecuted. I 

I 

i 

ASSIGNMENTS OF EBEOB 

i 

The nine errors assigned by appellant may be divided 
into two classifications, (a) That the Court belowi erred 
in denying full faith and credit to a decree of absolute 
divorce entered at the May term, 1924, of the Superior 
Court of Pitt County, North Carolina, in a suit wherein 
Ernest G. Hargett was plaintiff and Teresa Hargett, 
defendant; and (b) That the Court below ery'ed in 
denying full faith and credit to a decree of absolute 
divorce entered August 27th, 1924, in the Corporation 
Court of the City of Alexandria, Virginia, in a suit 
wherein Teresa W. Hargett was plaintiff and Ernest G. 
Hargett, defendant. I 


ABGXJMENT ! 

At the outset it must be remarked that this is the 
first time in the experience of counsel for appellee that 
they have encountered two decrees of absolute divorce 
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purporting to dissolve the same marriage, one decree 
in favor of the husband in one State, the other in favor 
of the wife in another State, almost simultaneous in 
respect of time, and both decrees entered on the ground 
of desertion after ex parte hearings. More remarkable 
still is the fact that one of the spouses, through her 
counsel, argues strenuously and at length in a seventy- 
one page brief that not only is her Virginia divorce 
valid and entitled to full faith and credit in the District 
of Columbia, but that the husband’s North Carolina 
divorce is likewise valid and entitled to similar recog¬ 
nition. The inherent repugnancy of the two decrees is 
not a deterrent. 

It is well established that the jurisdiction of a court 
entering a judgment or decree in one State may be 
questioned in a collateral proceeding in any other State 
without infringing the rule of comity or the full faith 
and credit clause of the Constitution. 

♦ where the ‘full faith and credit’ clause 
of the Constitution of the United States (Art. 4, S. 
1) is invoked to compel in one state the enforce¬ 
ment of a judgment rendered in another state, the 
question of the jurisdiction of the court entering 
the decree over the subject matter and person of 
the defendant is always an open one.” • • • 
Benson v. Benson, 59 App. D. C. 271, 272. 

See also Thompson v. Whitman, 18 Wall. 457, 21 
L. Ed. 897, 902. 

I Haddock v. Haddock, 201 U. S. 562. 

Corvin v. Commonwealth, 131 Va. 649. 

The instant case involves no new or unusual points of 
law, unless it be the anomaly of the insistence of plain¬ 
tiff upon the two inconsistent divorce decrees. The 
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decision below was rendered solely upon questions of 
fact after a hearing lasting six days during whicb the 
trial Justice had the opportunity of seeing, hearing, 
and interrogating the score of witnesses who testified. 
In addition, as is stated in appellant’s brief, he had 
before him a transcript of the testimony in interrog¬ 
atory form during the time the case was under; con¬ 
sideration. ! 

This Court said in the case of Hill v. Marston, 65 App. 
D. C. 250, 252: I 

“The findings of the trial judge, after he has 
seen and heard the witnesses, will not be disturbed 
unless it clearly appears that he misapprehended 
the evidence or that his findings were against the 
clear weight of the evidence. In Pollock v. Pdllock, 
63 App. D. C. 152, 70 F. (2nd) 756, 759, Mr. Justice 
Groner, in restating the above rule, said:; ‘The 
trial judge saw the witnesses and heard them tes¬ 
tify. Where the evidence was conflicting, he had the 
opportunity of observing their demeanor and their 
method of testifying and hence of weighing the 
truth of their respective statements. In eveiy way 
he was in a better position than we are to deter¬ 
mine where the truth lay. * • • where the judge 
has seen and heard the witnesses, his findings will 
not be disturbed unless it clearly appears liat he 
has misapprehended the evidence or that he has 
gone against the clear weight of the evidenced ’ See, 
also Lipski v. Burch^ 63 App. D. C. 104, 69 F.i (2nd) 
842; Roth v. Eisinger Mill S Lumber Co., 63 App. 
D. C. 128,70F. (2nd) 294.” ' 

Along the same line are 

Boteler v. Plugge, 57 App. D. C. 69, 70. , 

McLarren v. McLarren, 45 App. D. C. 237,238. 

Blundon v. Blundon, 56 App. D. C. 313. i 

Cole V. Cole, 52 App. B. C. 302. 


1 


I 

i 
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Inasmuch as appellant bases his claim of error on the 
conclusions reached by the Justice below on the evi¬ 
dence submitted, it is necessary that we review the 
record. 


A. The North Carolina Decree 

We will discuss first the North Carolina decree of 
divorce obtained by Ernest G. Hargett, an exemplified 
copy of which was received in evidence over objection 
of counsel for defendant. 

This decree of divorce was never mentioned in any 
pleading in this case. We believe it to be the law that 
each party must allege every material fact he is re¬ 
quired to prove and is precluded from proving any 
fact not alleged (21 R. C. L. 603). This court has stated, 
in Hetzel v. R. d 0, Rd. Co,, 7 App. D. C., 524, 529, that 
it is not upon the evidence alone, but upon the plead¬ 
ings and the evidence applicable to the pleadings, that 
the plaintiff can in any case recover, and the one must 
consist with the other. This decree is not a mere matter 
of evidence which need not be pleaded, but is the back¬ 
bone, or, we may say, one of the twin backbones, of 
plaintiff’s defense to the cross-bill for annulment. Law 
Rule 23, of the lower court, requires that every pleading 
shall set forth the true facts upon which the pleader 
relies; Equity Rule 29 provides for setting out de¬ 
fenses by specifically admitting, denying, or explain¬ 
ing, and Equity Rule 9 provides for the supplemental 
pleading of facts unknown at the time of, or arising 
after, the filing of the former pleading. 

In Mcllhenny^s Son v. New Iberia, etc.. Company, 30 
App. D. C. 337, 339, this Court quoted from Harrison 
V. Nixon, 9 Pet. 503, 9 L. Ed. 208, as follows: 


“ ‘Every bill must contain in itself sufficient 
matters of fact, per se, to maintain the case of the 
plaintiff; so that the same may be put in issie by 
the answer and established by the proofs. The 
proofs must be according to the allegations of the 
parties; and if the proofs go to matters not -^thm 
the allegations the court cannot judicially act upon 
them as a ground for its decision, for the pleadings 
do not put them in contestation. The allegata and 
the probata must reciprocally meet and co^orm 
to each other.’ ” 


In Martin v. Coitj 57 App. D. C. 302, this Coui^ held 
that an affirmative defense can only be availed of by 
pleading the facts upon which it is based. 

The North Carolina decree was not responsive ito the 
issues joined on the Virginia decree and should not 
have been received in evidence. 

Among the grounds for absolute divorce in North 
Carolina at the time Hargett filed his suit was continu- 
ons separation of the parties for five years, and when 
a divorce is sought on that ground, the law of North 
Carolina required that the plaintiff must have b^n a 
resident for five years. 

On March 7th, 1924, Hargett sued,for an al^solute 
divorce in the Superior Court of Pitt County,! Noiih 
Carolina, naming Teresa Hargett as defendant^ alleg¬ 
ing that she abandoned him “on or about the first of 
October, 1918” and had since lived separate and apart, 
and that he had been a resident of the State for five 
years prior to the filing of his complaint (E^. 78). 
Service was by publication and the wife was not served 
with any notice and first learned of the suit and:decree 
“several months ago” (Rec. 84), presumably in 1935. 

The charge of abandonment in October, 1918^ is un¬ 
qualifiedly false. By the undisputed testimony pf Har- 
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gett (Bee. 42), plaintiff (Bee. 85), and other witnesses, 
these parties lived together until at least 1921, possibly 
1922. The record shows convincingly that Hargett, 
either actually or constructively, deserted his wife and 
two children in Washington, D. C., in 1921 or 1922. 
Plaintiff says Hargett drank excessively, had delirium 
tremens, and his sprees were a continuous affair (Bee. 
56). Hargett admits drinking, denies the excess, but 
admits at least three hospitalizations due to drink 
(Bee. 44). He says further that until sometime in the 
spring of 1922 he cohabited with plaintiff as man and 
wife in Washington, D. C. (Bee. 42); plaintiff-admits 
this cohabitation but says it was in 1921 (Bee. 69). 

Hargett’s allegation of five years’ residence in North 
Carolina for the purpose of divorce, bears the same 
stamp of falsity as his claim of abandonment. He tes¬ 
tified in the court below that he now lives at Ayden, 
North Carolina, but does not say how long. He married 
plaintiff on April 3, 1910, at Bockville, Md., and they 
first lived in Washington, D. C., but he does not know 
how long (Bee. 41); then moved to New Bern, North 
Carolina; she came “home to Washington,” he went to 
Baleigh, North Carolina, where he was employed; in 
1916 or 1917, he went to work for the English Govern¬ 
ment and Mrs. Hargett “remained in Washington”; 
before the Armistice he returned and went to Frederick, 
Md., where Mrs. Hargett joined him, and lived there 
about five years or over, and where he did a little 
( private practice as veterinarian in addition to his 
employment by the District of Columbia as cattle in¬ 
spector ; about September, 1921, he returned home one 
day and found Mrs. Hargett gone; she returned within 
a few days and spent one night there; later on he saw 
her at her father’s house in Washington, D. C., on week- 


end visits, in 1921 and 1922, and on these occasions 
occupied the same bed with her and had relations as 
TUflTi and wife (Rec. 42); when he broke up at Frederick,- 
he says he went to his old home in North Carolina, had 
no job, no income, and no money (Rec. 43). According 
to Mrs. Hargett (Rec. 55), the Hargetts lived at New 
Bern, North Carolina, for about two years, and at 
Raleigh a short while, “and then I came back l^ome— 
to Washington, 1324 South Carolina Avenue, South¬ 
east, which house my mother and father owned, and 
lived there quite a while, from then on.” On page 66 
of the record, plaintiff says that she kept the address, 
1324 South Carolina Avenue, S. E., Washington^ D. C., 
and “always considered that as my home whether I 
moved to other places or not.” 

There is nothin g in the record to indicate that either 
Hargett or his wife ever considered North Carolina as 
the residence of either of them, but on the contrary 
there is ample evidence that Washington, B. C., was 
“home” to both of them. Plaintiff’s moiiier testified 
(Rec. 74) that plaintiff had lived with her at 1324 South 
Carolina Avenue practically aU the time since she got 
married. The last matrimonial domicile of the Har¬ 
getts, and doubtless the only one they ever hhd, was 
the District of Columbia, and it will be note^ from 
the evidence that 1324 South Carolina Avenhe was 
always considered “home” by Mrs. Hargett and the 
place to which Hargett always returned as a penitent 
to resume married life with plaintiff. He finally.de¬ 
serted his wife and children in the District of Columbia 
in 1922 and went to North Carolina, as he says, without 
money, job or income. He never invited his ’^e to 
join him or live with him there and she never did live 
with him there (Rec. 85). He could not, therefore. 
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gett (Rec. 42), plaintiff (Rec. 85), and other witnesses, 
these parties lived together until at least 1921, possibly 
1922. The record shows convincingly that Hargett, 
either actually or constructively, deserted his wife and 
two children in Washington, D. C., in 1921 or 1922. 
Plaintiff says Hargett drank excessively, had delirium 
tremens, and his sprees were a continuous affair (Rec, 
56). Hargett admits drinking, denies the excess, but 
admits at least three hospitalizations due to drink 
(Rec. 44). He says further that until sometime in the 
spring of 1922 he cohabited with plaintiff as man and 
wife in Washington, D. C. (Rec. 42); plaintiff-admits 
this cohabitation but says it was in 1921 (Rec. 69). 

Hargett’s allegation of five years’ residence in North 
Carolina for the purpose of divorce, bears the same 
stamp of falsity as his claim of abandonment. He tes¬ 
tified in the court below that he now lives at Ayden, 
North Carolina, but does not say how long. He married 
plaintiff on April 3, 1910, at Rockville, Md., and they 
first lived in Washington, D. C., but he does not know 
how long (Rec. 41); then moved to New Bern, North 
Carolina; she came “home to Washington,” he went to 
Raleigh, North Carolina, where he was employed; in 
1916 or 1917, he went to work for the English Govern¬ 
ment and Mrs. Hargett “remained in Washington”; 
before the Armistice he returned and went to Frederick, 
Md., where Mrs. Hargett joined him , and lived there 
about five years or over, and where he did a little 
private practice as veterinarian in addition to his 
employment by the District of Columbia as cattle in¬ 
spector ; about September, 1921, he returned home one 
day and found Mrs. Hargett gone; she returned within 
a few days and spent one night there; later on he saw 
her at her father’s house in Washington, D. C., on week- 
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end visits, in 1921 and 1922, and on these occasions 
occupied the same bed with her and had relations as 
man and wife (Bee. 42); when he broke np at Frederick, 
he says he went to his old home in North Caroliha, had 
no job, no income, and no money (Bee. 43). According 
to Mrs. Hargett (Bee. 55), the Hargetts lived at New 
Bern, North Carolina, for about two years, and at 
Baleigh a short while, ‘‘and then I came back home— 
to Washington, 1324 South Carolina Avenue, South¬ 
east, which house my mother and father own^, and 
lived there quite a while, from then on.’’ On j^age 66 
of the record, plaintiff says that she kept the address, 
1324 South Carolina Avenue, S. E., Washington^ D. C., 
and “always considered that as my home whether I 
moved to other places or not.” ' | 

There is nothing in the record to indicate that either 
Hargett or his wife ever considered North Carolina as 
the residence of either of them, but on the contrary 
there is ample evidence that Washington, D. C., was 
“home” to both of them. Plaintiff’s mother testified 
(Bee. 74) that plaintiff had lived with her at 1324 South 
Carolina Avenue practically all the time since ^e got 
married. The last matrimonial domicile of th^ BEar- 
getts, and doubtless the only one they ever hhd, was 
the District of Columbia, and it will be noted from 
the evidence that 1324 South Carolina Avenue was 

I 

always considered “home” by Mrs. Hargett and the 
place to which Hargett always returned as a pbnitent 
to resume married life with plaintiff. He finally de¬ 
serted his wife and children in the District of Columbia 
in 1922 and went to North Carolina, as he says, mthout 
money, job or income. He never invited his "^rife to 
join him or live with him there and she never did live 
with him there (Bee. 85). He could not, therefore. 




effect a transfer of tlie matrimonial domicile to the 
State of North Carolina so as to invest the courts of 
that State with jurisdiction to render a decree of di¬ 
vorce entitled to full faith and credit in the District of 
Columbia. 

Assuming Hargett was rightfully away from his 
wife, which he clearly was not, his own testimony shows 
conclusively that he had been a resident of North Caro¬ 
lina only two years prior to filing his suit, if that long, 
and had been separated from his wife no longer. The 
statute in each instance prescribes five years. (See 
Consolidated Statutes, North Carolina, 1919, as 
amended by Chapter 63, Laws of 1921). 

Under no interpretation of the law of comity, or. 
the law of domestic relations, is this such a divorce as 
is entitled to full faith and credit in the District of 
Columbia, the matrimonial domicile. Had Mrs. Hargett 
herself attacked the decree, there is no doubt but that 
our courts would have decreed it a fraud, void for lack 
of jurisdiction, and a nullity. If it was a nullity insofar 
as she is concerned, it is a nuUity in the present pro¬ 
ceeding. 

Appellant’s brief advances the contention that Har¬ 
gett having once been a resident of North Carolina did 
not lose his citizenship through “temporary absences.” 
These so-called temporary absences from North Caro¬ 
lina embraced, about twelve of the fourteen years of 
Hargett’s married life. More important still, there is 
nothing in Hargett’s testimony or in the record to the 
effect that he was ever a resident of that State, or ever 
considered himself such. Appellant’s brief, on page 
2, line 15, speaks of Hargett’s “home” in New Bern 
and cites Bee. 41. Reference to page 41 of the record 
will disclose the word “home” is not used in connection 




with New Bern, bnt, referring to plaintiff, says “she 
came home to Washington.’^ 

Counsel for appellant cite authorities on the doc¬ 
trine of “domicile of origin” (Appellant’s brief,! pages* 
55 to 59). The cases cited are doubtless sound,! if ap¬ 
plicable, but unsupported by any facts or evidence in 
the record. If Hargett was bom in North'Carolina, or 
“originated” there, the record is silent on the subject. 
In Washington, D. C., we find him before marriage; 
married at BockviUe, Md.; he spent most of his married 
life here; his wife was here; his children were here; 
his business here and in Frederick, Md.; he deserted 
his wife and two children here; and when he had “no 
job, no income, and no money” he “went to his 
brother’s in 1922” (Bee. 43). All of the evidence of 
Hargett’s residence and matrimonial domicile| points 
away from North Carolina and not toward it. He did. 
not live there and had no intention of living there tmtil 
adversity, intemperance and poverty drove him to his 
brother’s home in 1922. 

The Justice below found that Hargett was not a bona 
fide resident of North Carolina for five years, before 
filing his suit and that his decree is null and void (Bee. 
23). We submit there is ample evidence in the; record 
to support this finding. | 

I 

B. The Virginia Decree 

The Virginia decree obtained by Teresa Ekirgett was 
void for fraud and lack of jurisdiction. | • . 

Section 5105 of the Code of Laws of Virginia (1922 
Supplement, page 372), is in part as follows: ! ’ . 

• • No suit for annulling a marriage or for 
divorce shall be maintainable, unless ond of the 
parties is domiciled in, and is and has t)een an 
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actaal bona fide resident of this State for at least 
' one year preceding the commencement of the 
snit; • • 

In Towson v. Towson, 126 Va. 640, 651, the Supreme 
Court of Appeals of Virginia says: 

‘‘The statute draws a clear distinction between 
domicile and residence and it seems clear that the 
object of the first provision (concerning domicile) 
was to prevent the opening of the Courts of this 
Commonwealth to mere residenxs and to restrict 
them to litigants who had a more permanent iden¬ 
tification with the State and the welfare of its 
citizens.’’ 

The declared purpose of the State of Virginia, in 
respect of divorce, being to prevent the opening of its 
courts to mere residents and restrict them to litigants 
having a more permanent identification with the state 
and the welfare of its citizens, let us review some of the 
testimony insofar as it relates to plaintiff’s alleged resi¬ 
dence in Alexandria, Virginia. 

In May, 1923, plaintiff was, and had been for many 
years, a resident of Washington, D. C., and claimed no 
other residence or home; she says she lived at 1324 
South Carolina Avenue, Southeast, until May, 1923, 
and then moved to Alexandria because her mother’s 
home was crowded, because they had some trouble at 
home, and because plaintiff wanted an apartment of 
her own (Eec. 57) and eventually to have her children 
with her (Bee. 58); that she moved into an apartment 
with a Mrs. Bobey, who also secured a divorce in Alex¬ 
andria (Bee. 63); plaintiff’s first instalment of rent 
in Alexandria was paid by her check for $16, intro¬ 
duced in evidence, and containing a notation “Bent, 



May 10 to June 10”; on July 9,1923, she changed from 
the apartment to a furnished room at $10 per month; 
other checks with similar notations show rent paid 
monthly to September 9th, 1924 (Bee. 59). In May, 
1924, she consulted an attorney (Bee. 58) and on May 
16, 1924, filed suit for divorce in Alexandria; Hargett 
was personally served with process in North C^olina,' 
but entered no appearance; on August 27th, 1924, a 
decree of absolute divorce was entered, and on Sep¬ 
tember 7th, 1924, Mrs. Hargett moved back to 1324 
South Carolina Avenue, Washington, D. C., and, ac¬ 
cording to her Alexandria landlady, ‘‘never came back 
to visit me” (Bee. 83). Mrs. Hargett’s place of employ¬ 
ment was Washington, D. C., (Bee. 59), her two chil¬ 
dren, the younger only four years old, remaihed in 
Washington, and at times she “spent the night with her 
mother and children in Washington” (Bee. 60); she had 
no callers in Alexandria (Bee. 63); Mr. Sears ^d not 
call on her there, neither did Mr. Watts or Mr. Poole, 
her suitors at that time, but she frequently to|ok her 
dinners at her mothers and these gentlemen would meet 
her there and often would take her to Alexandria; she 
received all of her mail at her mother’s home, and 
never gave any store in Washington her Virginia ad¬ 
dress (Bee. 65), and she always kept 1324 South Caro¬ 
lina Avenue as her address and “always considered 
that as my home” whether she moved to other places or 
not (Bee. 66); she never went to church in Alexandria, 
but came over to her own church in Washington; she 
did not know the name of the mayor or chief of police 
in Alexandria, and while she says she knew people 
there, “off hand, I can’t give you the name of 4 single 
person in Alexandria” (Bee. 67). She did not vote or 
register in Alexandria, as she wasn’t interested in any- 
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thing like that, and did not transfer her Eastern Star 
or chnrch memberships to Alexandria (Eec. 70). In 
September, 1924, after securing her divorce, she moved 
back to Washington because her mother urged her to 
and because she couldn’t find an apartment in Alex¬ 
andria she liked (Rec. 60). 

. Mrs.^ Wright, mother of plaintiff, says plaintiff left 
1324 South Carolina Avenue in 1923 and moved to 
Alexandria because relations between them, were 
strained (Rec. 71); after,the divorce witness’ “humor 
was better” and plaintiff came back to witness’ home, 
where plaintiff had lived with her practically all the 
time since she got married (Rec. 74). 

Defendant Sears testified that he met plaintiff in 
July, 1923, and thereafter visited her from three to 
five times a week, meeting her at the bank, or at 1324 
South Carolina Avenue, or phoned her there. In 1924, 
plaintiff asked him to take her to Alexandria to pay 
some room rent and that was the first he knew she had 
a residence in Alexandria (Rec. 32). To his personal 
knowledge from July 10, 1923, to August 27, 1924, 
plaintiff did not live in Virginia (Rec. 34). 

The witness. Pope, says he met plaintiff at the 
Wright home and it was he who introduced Sears to 
her; that he saw her there on the occasion of his visits 
to see a Miss Price at that household, and never heard 
of plaintiff living anywhere else (Rec. 38). 

The witness, Marshall, (Rec. 39) of the R. L. Polk 
Company, publishers of the Washington City Direc¬ 
tory, produced such directories for the years 1923, 
1924 and 1925, containing the name of Teresa W. Har¬ 
gett, as roomer or resident at 1324 South Carolina 
Avenue, S. E.; that information for such issues is se¬ 
cured bets^een September and January preceding the 





issue, and publication of a name at an address indi¬ 
cates tbat they have information from someone in that 
house that such a person resides there. 

The witness, Stedehouer, collection manager of 
Lansburgh & Bro., produced an application for credit, 
dated September 13,1924, made and signed by Teresa 
W. Hargett, divorced; residence, 1324 South Carolina 
Avenue, Southeast, for ten years (Rec. 47). ; 

The witness, Smithson, credit manager of Mayer & 
Company, testified that Teresa W. Hargett opened an 
account there in 1926, and the application for credit 
shows plaintiff as keeping house at 1324 South Caro¬ 
lina Avenue since 1916 (Rec. 50). I 

The witness, Ruppert, collection manager at Frank 
R. Jelleff’s, produced an application for credit,'under 
date of January 17,1923, and a copy of a letter tb Mrs. 
T. W. Hargett, 1324 S. C. Ave., S. E., under date of 
September 8, 1923, and an undated letter from Teresa 
W. Hargett, 1324 S. C. Ave., confirming credit! terms 
(Rec. 53). 

The witness, Burger, collection manager of House & 
Herrmann, testified that Teresa Hargett, 1324! South 
Carolina Avenue, S. E., opened an account there on 
November 25,1922, and no change of address was ever 
recorded on the card, though there is a notation of 
change of name to Sears, Nov. 12,1927 (Rec. 45). 

Mrs. Frieda Wright (Rec. 45), testified that her hus¬ 
band is plaintiff’s uncle; she knows plaintiff and Sears; 
visited the Wrights at 1324 South Carolina Avenue in 
1923,1924 and 1925 a great many times and saw plain¬ 
tiff there and frequently Sears also; never heard of 
plaintiff moving to Virginia and did not know of it; 
plaintiff told her she was going to try to obtain a di¬ 
vorce in Virginia; when witness left the Wright home 
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as late as ten o ’clock at night, plaintiff would be there 
(Rec. 46, 47). 

K. P. Wright (Eec. 49) testified that he is plaintiff’s 
uncle; he met Sears at his brother’s home, 1324 South 
Carolina Avenue, and saw him practically every time 
witness was over there; does not recall having gone 
there and failed to see Teresa, and had no definite 
knowledge that she had ever moved out. 

Mrs. Anna Frame (Rec. 48) testified that she lives 
at 1326 South Carolina Avenue, next door to the 
Wrights, and has lived there twenty-three years; saw 
plaintiff coming and going as usual and never knew 
plaintiff lived in Virginia. 

Bearing in mind the desire of the State of Virginia 
with regard to domicile and residence in divorce liti¬ 
gation, as expressed in Towson v. Towson, supra, let 
us see what the domicile and residence of Mrs. Hargett 
amounted to. In order to find a suitable place for her 
children, as she says, she left her home and children in 
Washington. The Justice below in his Findings of 
Fact (Rec. 25) makes this comment: 

‘ ‘ The plaintiff testifies that in going to Virginia, 
her purpose was to establish a home for herself 
and children, but nowhere does it appear that she 
made any effort to do so, and when cross-examined 
upon this subject, her explanations and her manner 
and demeanor were not at all convincing.” 

In discussing domicile in the case of Rosenberg v. 
Comr. of Internal Revenue, 59 App. D. C., 178,180, this 
Court said: 

‘‘The question of intention in such cases may be 
determined from actions and declarations. In the 
present case the taxpayer constantly declared an 
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intention to retain his domicile in Texas. His con¬ 
duct, however, strongly tended to prove a contrary 
intention, and often in such cases conduct is more 
persuasive than words. I 

‘Declarations either of domicile, or intention 
concerning it, are of course not conclusive. 
Declarations alone cannot prevail unless borhe out 
by acts. More weight will be given to a person’s 
acts than to his declarations, and when they are in¬ 
consistent the acts will control.’ 19 C. J. 440.’’ 


Plaintiff’s children never did live in Alexandria, and 
the record shows all of the business, home and social 
activities of plaintiff to have been in Washington. In 
other words, her actual residence was in Washington, 
her “satchel” residence, Alexandria; and the ijecord 
supports this appellation. Plaintiff’s mother says the 
matter of her daughter’s going with other men was 
“one of our principal difficulties” causing the plaintiff 
to leave home (Rec. 75). How was that difficulty; over- 
come? Plaintiff’s initial step was to share an apart¬ 
ment in Alexandria with a lady she met at a card party 
in Washington, who had an apartment in Alexandria, 
and who also sought and obtained a divorce in Alexan¬ 
dria. Plaintiff wrote her check, dated May 15,19^, for 
$16 as her share of the first month’s rent. The check 
trail shows she paid rent to the 9th day of September, 
1924. On May 16,1924, exactly one year and one day 
after the date of the first rent check, plaintiff sued Har¬ 
gett for divorce in Alexandria, Her decree of divorce 
was entered August 27, 1924, and she never paid an¬ 
other month’s rent after the decree was signed. She 
moved ‘‘hack home” (Hec. 60) to Washington on Sep¬ 
tember 7th, and, according to her Alexandria landlady, 
“she never came hack to visit me” (Rec. 83). 


i 

I 
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On the evidence submitted, the Justice below found 
that plaintiff’s only reason for going to Alexandria and 
renting a room was for the purpose of obtaining a 
divorce, and that she was not at any time prior to 
filing her bill a bona fide resident of the State of Vir¬ 
ginia (Rec. 24). 

The law is well established that where one spouse 
goes to a state other than the matrimonial domicile, and 
there obtains a divorce under a residence simulated for 
that purpose and not in good faith, the judgment is not 
binding upon the courts of other states. 

Benson v. Benson, 59 App. D. C. 271. 

Haddock v. Haddock, 201U. S. 562. 

Andrews v. Andrews, 188 XJ. S. 141. 

Bell V. Bell, 181 U. S. 175. 

Diggs v. Diggs, 53 App. D. C. 56. 

Frazier v. Frazier, 61 App. D. C. 279. 

Corvin v. Commonwealth, 131 Va. 649. 

Wallcer v. Walker, 125 Md. 649, 665. 

w 

And if one of the parties to a divorce so obtained 
by fraud and without jurisdiction, thereafter remarries, 
such subsequent marriage is void ab initio and should 
be so decreed. 

Simmons v. Simmons, 57 App. D. C. 216. 

Frey v. Frey, 61 App. D. C. 232. 

Friedenwald v. Friedenwald, 57 App. D. C. 

13. 

Counsel for appellant cite the case of Alexander v. 
Alexander, 36 App. D. C. 78, as authority for their con¬ 
tention that Sears is estopped to assert his right to an 
annulment of the marriage because he lived with plain¬ 
tiff for some years following the marriage. In the 
Alexander case, the marriage was voidable only, and 


an estoppel might operate. In the present case, the 
marriage is void ah initio, without decree, nnder| D. C. 
Code, Section 1283, and the doctrine of estoppel is in¬ 
applicable. See Frey v. Frey, supra. There is po evi¬ 
dence, and no contention, that Sears participated in the 
procurement of either divorce involved in this case. 

Counsel also cite the recent case of Atkinson v. At¬ 
kinson, 65 App. D. C. 241. In that decision this jCourt 
distinguishes the cases of Simmons v. Simmons, supra, 
and Frey v. Frey, supra, in which Virginia decijees of 
divorce were obtained through fraudulent represen¬ 
tations as to the residences of the respective plaintiffs. 
The Virginia courts, therefore, had no jurisdiction and 
the decrees were void. The Hargett divorces parallel 
the Simmons and Frev divorces in the method of their 
procurement, and differ from the Atkinson, case.. In 
the Atkinson case, this Court said: I 

‘‘When Keyser invoked the jurisdiction of the 
Maryland court, he had been a resident of that 
state for about eleven years (and it is not averred 
that he took up residence there to obtain a divorce). 
• • • The averment that defendant and Keyser 
were guilty of collusion did not affect the juris¬ 
diction of the Maryland court, Keyser havihg been 
a bona fide citizen of that state.” 

i 

In the present case the Justice below specifically 
finds that Hargett was not a bona fide resident of North 
Carolina for five years prior to filing his bill for divorce 
(Eec. 23), and he further finds that plaintiff (Mrs. 
Hargett) was not at any time prior to the filing of her 
bill a bona fide resident of the State of Virginia (Rec. 
24), and that the last matrimonial domicile ! of the 
parties was the District of Columbia (Rec. 23).! 

In order to cast light on the innuendos contained on 




pages 13 and 26 of appellant’s brief concerning the 
nature of the business engaged in by appellee, and 
which counsel suggest makes appellee less credible than 
appellant, although such innuendos are unjustified by 
any evidence appearing in the record, let us say that the 
business alluded to is what is known as the “pin-ball” 
game, recently declared a gambling game and not an 
amusement, and the case cited. Pioneer Novelty Dis¬ 
tributing Corporation v. Garnett^ et al., Equity No. 
61,907, is an injunction suit wherein the legality of the 
operation of these games was tested and determined 
adversely to the corporation of which appellee was an 
officer. Appellee is no longer engaged in that business. 

In conclusion, it is respectfully submitted that the 
evidence in this case, which we have of necessity set 
forth at some length, and the law applicable thereto, 
amply support the findings and conclusions of the Trial 
Justice, and his decision is not against “the clear weight 
of the evidence,” and the decree should be affirmed. 

Respectfully submitted, 

' Raymond Netjdecker, 

James E. Shipelette, 

Attorneys for Appellee. 











